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Tse JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JourNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Misrepresentation in the Field of 
Life Insurance 


by GEORGE W. RILEY 


A VERDICT was found 
for the plaintiff by a 
special jury of merchants. 


Sir Fletcher Norton and Mr. 
Recorder Eyre argued, con- 
tra, for the defendant, the 
underwriter. 


They insisted that the in- 
surer has a right to know 
as much as the insured him- 
self knows. 


—all the circumstances ought 
to be disclosed. 


—whatever really increases 
the risk ought to be dis- 
closed. 


(a. Mansfield, after 
engthy deliberation, ordered 
judgment on the verdict of 
the special jury—Carter v. 
Boehm 3 Burr. 1905 (1766). 


The law has traveled a long way since the 
above case was decided upon a policy of 
marine insurance. If we but delete the 
proper names, the date, and the reference 
to the “special jury of merchants,” we would 
have a graphic word picture of many a 
life insurance litigation today. 


The Jury and Insurance Litigation 


The jury continues to be a favorite—if 
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Safeguarding the 
Policyholder 


The many millions of life 
insurance policies in force 
in this country today bear 
eloquent testimony to the 
prevalent feeling that these 
companies are competently 
managed and that the rights 
of policyholders are re- 
spected and equitably ad- 
ministered. On the whole, 
these insurers were put to 
the acid test during the 
severe economic depression 
which recently lay upon the 
country for a decade or 


many and varied, but the 
managers of the funds had 
planned conservatively and 
well, and with the enlight- 
ened co-operation of the insurance depart- 
ments of the various states of the Union, 
brought these life insurers safely through 
the crisis. 


It has been apparent, and still is, that vigi- 
lance is necessary to keep the balance wheel 
oscillating smoothly upon its bearings. The 
peculiar necessities of the business require 
that there be certain safeguards, which expe- 
rience has proved to be desirable and in fact 
salutary, and few but the unthinking would 
contend otherwise. 


more. The problems were ° 
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sometimes inexpert—body for disposing, in 
the first instance, of insurance litigation. It 
seems to be thought by the legislatures that 
the general level of intelligence among the 






Selection of Risks 


A certain amount of what is known as “se- 
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public is so much higher than formerly, that 
such bodies as special or “struck” juries are 
no longer necessary: that controversies aris- 
ing under insurance policies seldom need 
jurors of special training along the lines of 
the business. On the other hand, in the 
preface of a well known case book of a 
generation ago—Professor Woodruff’s Cases 
on Insurance—it is said in recognition of the 
vast and growing body of statutes and deci- 
sions on this general subject—“What do 
they know of the law of the insurance con- 


tract who only the law of contract know?” 
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lection of risks” is necessary, if an undue 
strain is not to be put upon the fund. There 
is a vast amount of planning and science 
involved in the safe conduct of the business, 
based as it is upon the predictions which its 
actuaries have been enabled to make—and 
from time to time to modify—upon the ex- 
perience of the past decades. No matter 
what the vicissitudes of business and of the 
money market, these insurers must stand 
ready to pay in dollars each and every claim 
promptly as they severally mature, at the 
pain of being declared insolvent if they can- 
not. In order to attain the desired result, the 
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computations and predictions must be exact 
by every known test, and there must be an 
ample margin of safety. 


There must be certain standards observed, 
for the policyholders have invested in reli- 
ance upon the sagacity and business acumen 
of the managers of the fund. In the words 
of one distinguished appellate tribunal, “the 
insurer owes a duty to its other policyholders to 
see to it that its treasury is not depleted by 
the payment of fraudulent claims. In de- 
fending this action (to cancel a reinstate- 
ment) it is but discharging that duty.” 


While competition between the insurers has 
a tendency to liberalize the contracts and 
to check any desire to seek a better-than- 
average mortality experience among the ap- 
plicants, the bars cannot be entirely let 
down. For a comparatively small premium 
the company is immediately bound to pay a 
much larger sum in the event of death, with- 
out the right to contest after a compara- 
tively short period of time. The law does 
not permit the life insurer to avail of self- 
help by way of cancelling by any act of its 
Own, an insurance that becomes unprofitable 
to carry, as is permitted in the case of fire 
insurance. 


It has been well pointed out, that if a life 
insurer of known financial stability were to 
advertise its willingness to accept as a risk 
every person who should pass the Times 
Building between one and two o’clock on 
next Friday afternoon, it would be deluged 
with applications from those in precarious 
or doubtful health, as such persons need 
little coaxing. Of such applications a con- 
siderable number would be engineered by 
persons seeking to make a profit out of the 
transaction of insuring the lives of others 
for the investment of a comparatively small 
initial premium or two. 


Purpose of the Written Application 


To retard practices of this nature, which 
would seem to be unsound and unbusiness- 
like anyhow, the traditional method has been 
the requirement of a written application con- 
taining applicant’s answers to interroga- 
tories to be laid before the company. The aim 
is to obtain a fair picture of the applicant’s 
past and present state of health, so that the 
insurer may enter upon the bargain with its 
eyes open, and possessing some idea of the 
extent of the risk. These interrogatories are 
drawn with a view to eliciting responsive 
and truthful answers, and with an apprecia- 
tion of the truism that the facts are not the 
truth, unless you have all the facts. 
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The written applications so obtained are 
obviously the basis of the contract of life 
insurance, and rightly so. Of the vast num- 
bers of life policies written, only a small 
fraction of one percent ever find their way 
into a court, among the “short term” claims 
which have not become incontestable, and 
which the management of the company feels 
are palpably instances of fraud or misrep- 
resentation practiced upon it. 


The Insurer's Right To Be Informed 


We then have a recrudescence of the old 
conflict “they insisted, that the insurer has 
a right to know as much as the insured him- 
self knows (knew).” The underwriters have 
felt, pretty consistently, that if the predic- 
tions are to be fulfilled, the bases must be 
fairly certain, and that this cannot be done 
unless the applicant is held somewhere in 
proximity to the truth. On the other hand, 
the legislatures and to some extent the courts, 
are impressed with the idea that a faulty 
memory, rather than a wilful desire to cheat 
or deceive, is responsible for many mis- 
statements, or understatements, in such ap- 
plications for life insurance, and that cogent 
testimony or evidence must be produced to 
show. the contrary to be the case. Legisla- 
tive enactments quite commonly aim at real 
or fancied “stringency of stipulation” in 
these contracts, and in one way or another 
attempt to tone down or relieve from the 
consequences of the applicant’s inexact or 
untruthful answers. In many quarters, it is 
thought to be better public policy to con- 
sider these as forgetfulness or excusable 
inaccuracies, or at least to require the in- 
surer to demonstrate that “but for” these 
misrepresentations, it would not have issued 
the particular contract; or, in some cases, 
to demonstrate by a fair preponderance, etc., 
that the matters misrepresented increased 
the risk unduly. 


The attitude of the underwriters has been, 
within the law, the practical one, i.e., that 
there will be fewer frauds attempted, if the 
would-be perpetrators discover that their 
machinations are exposed, and that they 
may take nothing for their pains. 


Astute writers on the subject, and judges, 
have discussed and attacked anomalies and 
inconsistencies in application and statute 
alike: the courts generally being especially 
concerned with the facts of a particular case, 
and the writers sometimes lauding, some- 
times criticising, the decision for a loose or 
too literal view of the policy, the facts, or 
the statute, or a combination or all or some 
of these elements. 


A prominent Boston lawyer, who had given 
over forty years of his life to an intensive 
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study of the law of life insurance, when a 
particularly knotty problem was propounded, 
as to which he was not quite ready to give 
his opinion, would often say with a chuckle: 
“Well, are you asking me to answer that as 
an insurance man or as a lawyer?” One got 
the impression that he felt the life insurance 
business was never entirely static: that what 
might be the wisdom, the decided law of a 
decade ago, might not hold good today, 
where it is fashionable to attempt to cure 
every real or supposed evil by a statute, in 
the interpretation of which, it is true of 
judges as proclaimed by the guardsman in 
Tolanthe: “every boy and every girl that’s 
born into this world alive, is either a little 
liberal, or else a little conservative.” 


A stock-taking will sometimes help the law- 
yer to formulate more clearly in his own 
mind the trends that are discernible in the 
late utterances of the courts upon an ebullient 
subject like that of misrepresentation in the 
law of life insurance. It is convenient to 
divide the matter into appropriate topics, 
although this is purely arbitrary and some 
of them are bound to overlap. 


Standard Policy Forms 


Many writers have described the life insur- 
ance contract as a “voluntary contract.” 
Such it is in the sense that the issuance of 
the particular policy is a voluntary, con- 
scious act upon the part of the company. 


But it would be a mistake to suppose that 
the company has unlimited discretion as to 
the matters to be inserted in its application 
or policy. All forms that are promulgated 
for the use of the public are generally re- 
quired to be submitted to a State Depart- 
ment of Insurance for scrutiny, and may be 
rejected or ordered revised by that authority. 
The only exceptions are the forms that are 
used within the company for purely adminis- 
trative purposes. 


Where it is enacted that the policy forms 
must conform to standard statutory forms, 
it is generally required that such State De- 
partment of Insurance shall scrutinize and 
approve those forms, and that the use of 
unapproved forms by the company shall re- 
sult in drastic penalties, sometimes to the 
extent of interdiction from doing business 
within the particular state. Quite often such 
“standard policy form” statutes have been 
drafted by independent insurance experts 
and actuaries, such as the late Miles Menan- 
der Dawson, who advised the Armstrong 
Legislative Committee of 1906, whose report 
resulted in the New York Insurance Law 
enacted in 1909. Lately there has been a 
comprehensive revision by Professor Ed- 
ward Patterson of Columbia University Law 
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School, assisted by counsel and a corps of 
actuaries and experts on the staff of the 
New York Superintendent of Insurance. 


Generally, it is required that there be a very 
close, if not almost literal, adherence to the 
statutory language in respect of the forms 
that are submitted to the public. 


While some persons have criticized the com- 
pulsory use of standard forms as retarding 
the normal development of the life insur- 
ance business and as preventing the adop- 
tion and trial of new ideas, which if given 
an adequate test may prove to be of social 
utility, it would seem to most lawyers that 
regulation is here to stay. Since it is the 
prevailing trend in the legislatures to dele- 
gate many things having a public aspect to 
bureaus and commissions, the rulings of 
which are for most purposes final and not 
justiciable in the absence of a very clear 
departure from the regulatory statutes, it is 
not to be expected that many innovations 
will be adopted in the next decade or so. 


The tendency is towards retaining many of 
the features of such contracts which have 
proved workable throughout the past few dec- 
ades and to discard others which have been 
criticized by writers and judges as imping- 
ing too harshly upon the investing public. 
In practice, the State Insurance Departments 
go over the forms submitted with a fine- 
toothed comb, and are most astute to ferret 
out any departures from the statutory pro- 
visions. 


Some statutes, as a further check, render 
any deviation nugatory, by providing that 
the regulatory statute is read into the policy 
contract as a term thereof. Thus any wilful 
or inadvertent departure from the standard 
statutory form, would do the insurer no 
good. 


Annexation of Copy of Application 
to Standard Form 


As the forms of application must run the 
gauntlet of departmental scrutiny, it is not 
believed that the questions propounded 
therein to applicants digress very much from 
the matters which have a direct and logical 
bearing upon the risk that is to be under- 
taken. It continues to be the requirement in 
most jurisdictions that a true copy of the 
application be annexed to the standard form 
of life insurance or endowment policy that 
is issued. The omission to observe this re- 
quirement generally operates to the detri- 
ment of the company by hindering it or 
preventing it from developing its defense 
fully in the event that it later discovers that 
fraud or misrepresentation has been prac- 
ticed upon it in connection with obtaining 
the insurance. 
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This requirement seems to be a legislative 
recognition that if the insured is thereby 
afforded an opportunity to read or to have 
read to him a copy of the written applica- 
tion which he signed in connection with the 
contract of which it forms the basis; he is 
dutybound to discover the terms thereof. 
Under these circumstances it can rarely be 
urged with any semblance of fairness that 
he was imposed upon, or that the contract 
accepted by him does not correctly embody 
the representations that were laid before the 
company as an inducement to issue the 
policy. 


Statutory Requirements and the 
Freedom of Contract 


The theory of enforcing literal adherence by 
administrative control of policy forms, is to 
make for simplicity and to enable applicants 
generally to understand all terms of the con- 
tract and to prevent the inclusion of “weasel 
words” or obscure “defeating” provisions 
therein. The more literally the insurer is 
held to follow the stzndard statutory lan- 
guage, the more closely does the contract 
become a “statutory” rather than a volun- 
tary one. Freedom of contract is certainly 
very much narrowed and circumscribed. 
Everyone is presumed to know the law, and 
it can scarcely be argued that the insured 
himself may be permitted to depart from 
the standard statutory language to which he 
generally finds it advantageous to hold the 
insurance company. 


Attitude of the Courts 


The tendency of the courts, however, is to 
refuse to hold that the rule works in this 
rigorously logical fashion. Generally it is a 
one-way rule bearing down rather harshly 
upon the insurer but not upon the other 
party to the contract. The “logical” view 
has been recently advanced by two dissent- 
ing appellate judges in a New York case. 
Canestraro v. Metropolitan Life Insurance Co. 
(1943), 8 CCH Lire Cases 536. It was there 
pointed out that as the standard statute is 
remedial and is the legislature’s own idea of 
a fair avoidance provision, and is the proto- 
type for the policy clause, waivers thereof are 
not lightly to be inferred in view of its origin, 
and juries ought not to be permitted to 
strike out the clause. Although that case 
involved an avoiding condition in an indus- 
trial policy and not misrepresentation in the 
application, the principle enunciated by the 
minority would seem to be eminently sound 
and fair to both parties. As the law itself 
makes the hard and fast requirement that 
the insurer may use no avoidance provision 
that does not fit nicely within the statutory 
framework, which is available for everyone 
to read, it is only reasonable to rule that the 
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provision should not be lightly brushed aside. 
Otherwise, its insertion is but an idle ges- 
ture, and while the company is held to know 
and to obey the law, the other party need 
not do either. 


It will be interesting to observe the inter- 
pretations put upon such standard statutes 
during the next decade. Every lawyer fa- 
miliar with the history of the law remembers 
that such enactments as the statute of uses 
and of frauds have received a construction 
differing in important respects from the 
probable intent of the framers. The arti- 
ficial barriers have sometimes cracked under 
the intense, steady pressure of public de- 
mand for a particular business device, or 
modifications or developments thereof that 
seem to fulfill a specific function or want. 


Demand for Special Contracts Curtailed 
by Statutory Policies 


It would be misleading to suggest that in 
all cases the standard statutes have pro- 
duced a dead, dull uniformity. Many of the 
life insurers have a variety of contracts in 
use which have been submitted to and ap- 
proved by the respective state departments. 
Answering to a substantial public demand 
therefor, a class of highly expert men called 
“chartered life underwriters” have devel- 
oped, who consider themselves representa- 
tives of the investing public or middlemen, 
rather than representatives of the great life 
insurers. These men specialize in selecting 
that form of contract which more closely fits 
or is adapted to the particular needs and 
requirements of the applicant. They take a 
comparative view of the matter, and if com- 
pany A does not supply or issue the particu- 
lar contract that is felt to be desirable under 
the circumstances, they obtain it from com- 
pany B or C. This type of service is well 
known and seems to fulfill a public want and 
need. It remains to be seen whether, how- 
ever, the normal progress and innovations 
that are developed by clever minds devoting 
much thought to the business and as af- 
fected by changing economic and business 
conditions will not be to some extent re- 
tarded by too great inelasticity in the “standard 
statutory” policy forms. If they do, it may 
be fairly expected that there will be an agi- 
tation upon the part of the public for changes 
which the Legislature will have to heed. 


Preference for Federal Courts 
in Misrepresentation Trials 


The supposed leanings of juries of the vici- 
nage in favor of beneficiaries and against 
foreign insurers has led to frequent removals 
to the Federal courts, in cases involving 
misrepresentations. 
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Those courts throughout the years devel- 
oped a body of law that was for the most 
part sound and practical. The judges were 
as a rule men of exceptional attainments, 
having life tenure, and were far removed 
from partisan prejudice. They possessed the 
power denied to the judges of many state 
courts, of commenting to juries upon the sig- 
nificance of various recondite pieces of testi- 
mony or evidence, that needed one trained 
in the law to understand. It was felt that 
the jurors called to serve those courts were 
of a higher-than-average type, and these fac- 
tors outweighed the somewhat archaic sys- 
tem of discovery and procedure that obtained 
in the Federal courts until recently. While 
those courts long asserted the right to exer- 
cise an independent judgment upon the gov- 
erning law, they did pay much heed to the 
pronouncements of the higher appellate tri- 
bunals of the state in which they sat. 


The bouleversement of views that came with 
the decision in 1938 of the now celebrated 
Erie R. R. v. Tompkins, 304 U. S. 64, and 
New York Life v. Ruhlin, 304 U. S. 202, 
changed the picture radically. 


From then on, the substantive law of the 
state in which the Federal court sat was the 
fountainhead in all cases involving misrep- 
resentation in life insurance. Seldom could 
any advantage be gained by removal, unless, 
as sometimes happens, there are material 
but hostile witnesses residing beyond the 
state lines but in reach of Federal subpoena. 
In such removed cases, it is not easy at the 
present time to draw the line of cleavage be- 
tween what is substantive law, and what is 
procedural, merely. 


The Ettleson Case — Jury Trial 
in Federal Court 


A recent interesting case in the Federal 
courts which has received considerable ap- 
pellate treatment is Ettleson v. Metropolitan 
Life Insurance Company (CCA 3rd, June, 
1943), 8 CCH Lire Cases 928, reversing Fed. 
New Jersey, 6 Lire Cases 871 after appeal to 
Supreme Court on a certified question, 7 CCH 
Lire Cases 1149. 


The Ettleson case arose in the State of 
New Jersey, wherein the chancery and com- 
mon law courts are separate courts, although 
appeals from both are taken to the Court of 
Errors and Appeals. As to the defense of 
misrepresentation interposed to actions upon 
life insurance policies, the two courts differ. 
In chancery, material misrepresentation, un- 
accompanied by any feature of conscious or 
intentional fraud, is sufficient to decree cancel- 
lation (Metropolitan Life Insurance Company 
v. Tarnowski, Errors and Appeals, 5 CCH 
Lire Cases 1023, aff’g 4 id. 594). In the 
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common law court the insurer would be 
under the much heavier burden of showing 
that the policy had been procured by con- 
scious or intentional misrepresentation, akin 
to cheating or deceit, to the satisfaction of a 
jury. It is well settled in New Jersey that 
the life insurer when sued in the common 
law court upon a policy, may file an equity 
bill asking for the cancellation of the policy 
on the ground that it was procured by mis- 
representation within the period of contest- 
ability. It has a right under the substantive 
law enforced by New Jersey chancery, to 
enjoin the prosecution of the common law 
suit, or the enforcement of a “law” judg- 
ment, pending the trial of the equity suit. 


After removal to the Federal court in the 
Ettleson case, the insurer proceeded along 
the lines that would have been proper in the 
state courts. It set up an equitable counter- 
claim to, and sought to stay the prosecution 
of, the beneficiary’s action to recover the 
proceeds of the policy. The question was: 
has the insurer the right to postpone the 
jury trial and try the equitable issue first, 
and have an adjudication in equity of its 
right to cancel or avoid the policy for mis- 
representation? The holding of the Circuit 
Court of Appeals was that the stay granted 
by the lower court must be dissolved, and 
the action proceed to trial before the jury: 
that an affirmative suit in equity would not 
lie where there was an adequate remedy at 


law. (28 U. S. C. A. §384) 
Significance of the Ettleson Rule 


It was held, in line with cases decided in 
other circuits, that certain former modes of 
practice had been changed by the adoption 
of the new Federal Rules of Civil Proce- 
dure. Formerly, there had been in those 
courts a “law side” and an “equity side,” 
and although administered by the same 
judges, they had been treated historically 
as though they were two different courts. 
The new Federal Rules of Civil Procedure 
(Rule 2) provide that “there shall be one 
form of action to be known as ‘civil action’ ” 
and this results in a true “fusion” practice, 
such as has long been familiar to lawyers in 
states having a code practice and pleading. 
It was held that in the Federal court sitting 
in New Jersey, the matter must proceed to 
trial before the jury, and the equity defense 
be heard contemporaneously. Soon after the 
Ettleson decision was handed down by the 
Circuit Court of Appeals a controversy broke 
out as to the precise scope and effect of the 
decision. A writer in the New Jersey Law 
Journal of Jan. 6, 1944, 67 N. J. L. J. 4, sug- 
gested that beneficiaries residing in New 
Jersey had now found a better forum in 
which to commence their actions than the 
State of New Jersey had provided; that it 
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would not be easy to avoid having Federal 
juries pass upon the facts, and suggested 
that the plaintiffs at law should not await 
removal to the Federal court of their cases, 
but should sue in the national court in the 
first instance to get the benefit of the rule 
as he supposed it to be. The foregoing sug- 
gestion was speedily answered by a corre- 
spondent in the same publication, i.e. Jan. 13, 
1943, 67 N. J. L. J. 8, who contended that 
no matter whether the trial in the Federal 
court in New Jersey proceeded before the 
jury, if the insurer succeeded in proving even 
innocent misrepresentation of a material na- 
ture, the Federal judge would be obliged to 
direct a verdict in favor of the company, in 
virtue of the substantive law of the State of 
New Jersey. That the exponent of the lat- 
ter view would seem to have the better of 
the argument follows from decisions in code 
states such as Sparer v. Travelers Insurance 
Company, 185 App. Div. 861; 173 New York 
Supplement 673. 


Before the decision of the Ettleson case it 
had been suggested or held in a prior re- 
ported case in the Federal court in New 
Jersey that the trial might proceed to a ver- 
dict on the misrepresentation issue. If that 
verdict was for the plaintiff, the trial judge 
might discharge the jury and continue as a 
chancery judge to take further testimony in 
order to make his own findings, adopting as 
much of the testimony taken before the jury 
as he felt was truthful, and give judgment 
cancelling the policy for misrepresentation 
(N. Y. Life Insurance Company v. Marotta, 
57 Fed. 2nd 1038). In view of Rule 2 of the 
Federal Rules of Civil Procedure, this rather 
cumbersome practice would not seem to be 
nowadays either necessary or permissible. 


The supremacy of equity in its proper do- 
main is, of course, entirely familiar to lawyers 
in this country. Despite the fulminations of 
legislatures that the distinctions between 
law and equity are abolished, the fact is that 
such distinctions do persist, and are often 
controlling in the disposition of litigation. 
Union Mutual Life v. Bleetstein, 8 CCH Lire 
Cases 118. 


It is thought by many trial lawyers that a 
judge sitting without a jury has less need to 
be careful about the evidence he lets in than 
when sitting with a jury. The greater liber- 
ality in receiving evidence may well work to 
the advantage of either litigant. Normally, 
appellate courts in reviewing cases tried be- 
fore a judge sitting alone are thought to 
indulge every intendment in favor of the 
lower court having properly sifted and dis- 
carded irrelevant testimony in his delibera- 
tions. The same presumption is not indulged 
in the case of jury trials that are up for re- 
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view, from which it might be thought that 
there is a greater likelihood of a judge-made 
decision—be it one way or the other—being 
affirmed on appeal than if the case had been 
tried to a jury. In the latter situation com- 
paratively slight error has been known to 
turn the scale and cause the award of a new 
trial. 


If, however, the trial before the jury wound 
up in a directed verdict, then the jury have 
had no real function to perform, but their 
presence may have affected the course, and 
the actual outcome of the trial. That is, a 
judge sitting alone without the embarrass- 
ment of a jury might have felt free to receive 
and consider a wider range of evidence, and 
the latter might have caused the scales to tip 
against the litigant in whose favor the ver- 
dict had been directed. 


The real significance of the Ettleson rule in 
the Circuit Court would seem to lie in the 
denial to a defrauded company of the right 
to have a form of preventive relief that 
would be accorded to it under the substan- 
tive law of New Jersey. To strike while the 
iron is hot is sometimes of tremendous ad- 
vantage to a defrauded insurer. Delays are 
dangerous: through the lapse of time wit- 
nesses become forgetful and are sometimes 
unavailable to give testimony when needed: 
evidence is lost and disseminated. Benefi- 
ciaries of a life policy who have ascertained 
that their claim will be resisted, and feeling 
that their case is doubtful, may tarry until 
a few days before the period of limitation 
ends, commonly five or six years. Equity 
has of yore asserted a jurisdiction to enter- 
tain a bill to cancel a document or writing 
under which a claim may be asserted in the 
future, when the lapse of time may preju- 
dice a fair defense being made. If an issue 
of fact arose under one of these bills “quia 
timet,” the chancellor always had the right to 
frame issues of fact and send them to the 
common law court to try before a jury. In 
modern times, the right to have preventive 
relief by a bill for a declaratory judgment 
has been considered almost indispensable to 
an enlightened jurisprudence, and an issue 
of fact arising thereunder could similarly be 
referred to a petit jury for trial (Aetna Life 
Insurance Company v. Haworth, 300 U: S. 
227; 28 U. S. C. A. § 400, subdiv. 3). The 
statutes enacting the declaratory judgment 
procedure were widely acclaimed as a for- 
ward step in jurisprudence, and one long 
needed. 


Equitable Relief for Insurer Curtailed 


In recent years, however, the emphasis has 
been placed by many courts upon the stat- 
utes which curb resort to equity unless it be 
shown that the law remedy is inadequate to 
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the suitor’s needs. In New England Mutual 
Life Insurance Company v. Barnett, 6 CCH 
Lire Cases 315, the United States District 
Court sitting in Alabama found that the 
company had a right to preventive relief 
cancelling a life insurance policy for mis- 
representation, especially as the law obliged 
the insurer to set up a reserve of almost ten 
thousand dollars against the contingent lia- 
bility, for the period of limitations. The 
Circuit Court of Appeals reversed and dis- 
missed the bill, 6 CCH Lire Cases 628, 
holding that the Alabama statute relating to 
incontestability of a life insurance policy, 
had a bearing upon the case. The insured 
had died some six weeks prior to the com- 
mencement of the suit, and some nine months 
after the first of the two policies had been 
procured, and the Appellate Court ruled that 
the inaction of the beneficiary would not 
cause the company to lose its right to con- 
test for misrepresentation, even if the bene- 
ficiary should delay three or four years, the 
commencement of a suit to recover the 
policy proceeds. 


That a life insurer is actually prejudiced if 
disabled from suing for affirmative relief 
until the other side takes the initiative, seems 
to be recognized by two recent cases in the 
Second Circuit, Union Mutual Life Insurance 
Company v. Friedman, 1944 9 CCH Lire 
Cases 404, rev’g 8 CCH Lire Cases 548, 
and in Engl v. Aetna Life Insurance Company, 
9 — Lire Cases 252 (Dec. 1943), aff'd 8 id. 
106. 


It is quite evident that most Federal courts 
are following quite literally the substantive 
law of the state in which they are sitting. 
In Madden v. Metropolitan Life Insurance 
Company (CCA 5th Florida, Nov. 1943), 9 
CCH Lire Cases 157, the law of the case 
had been made upon previous appeals, but 
was promptly unmade in deference to a 
late decision on a similar point handed down 
by the Florida Supreme Court in the Poole 
case (Metropolitan Life Insurance Company 
v. Poole, 5 CCH Lire Cases 1164). 


Materiality of Misrepresentation 


No matter whether the trier is the judge or 
the jury, once the plaintiff has made proof 
of the delivery of the life insurance policy 
and the payment of the initial premium and 
has further given into evidence proofs of 
death, it will generally be necessary for the 
insurer to open its evidence to establish that 
the issuance of the policy has been induced 
by misrepresentation of a material nature. 


The courts have generally insisted that the 


insured or beneficiary may ordinarily rest 
prima facie upon the delivery of the policy 
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and proofs of death, etc., and that the 
company must go forward to establish the 
misrepresentation. Rosenthal v. Prudential In- 
surance Company of America, 45 N. Y. Supp. 
2nd 201. 


Nowadays various statutes which fall into 
three or four well defined types prevent 
reliance upon warranties and confine the 
insurer to misrepresentation that is shown 
to be material. Some of such statutes are 
drafted with a view of compelling the in- 
surer to show that the misrepresentation did 
actually contribute to the occurrence of the 
risk insured against by accelerating or 
making likelier the point at which death 
occurred and the policy became a claim. 


Hospital Records — Physicians’ 
Privilege 


Testimony in avoidance is generally made 
from the lips of attending physicians, sup- 
plemented by their records, or from the 
records of hospitals and sanitariums per- 
taining to the insured or applicant. 


As is well known, local statutes oftentimes 
limit or curtail the use to which such rec- 
ords may be put, to which they are ad- 
missible in evidence, and the extent to which 
doctors may testify viva voce as to nature 
of ailments discovered, treatment given, 
diagnosis made, and similar matters which 
would be of the highest relevancy to a fair 
and unprejudiced decision of the issue of 
misrepresentation. However, it is well known 
that such testimony is sometimes subject to 
objection upon the ground of physician’s 
privilege. Under the better view the privi- 
lege is that of the patient and not of the 
physician. If no objection is registered to 
the testimony, perhaps for the reason that 
the plaintiff feels he would like to speculate 
with the strength thereof, the doctor should 
ordinarily not be permitted to withhold (for 
the professed reason that the same are con- 
fidential), details, dates, diagnosis, and mat- 
ters which would enable the trier to pass 
upon the facts intelligently and fairly. The 
situation often arises that the objection of 
privilege will be made by counsel, and the 
testimony ruled out. The insurer has under 
the circumstances given all of the evidence, 
has thrown all of the light upon the issue 
that has been permitted. A full picture has 
been prevented by making the objection 
based on physician’s privilege. 


It would seem that a weak case for the 
insurer is made strong by such an objection, 
as is recognized and ruled by the leading 
case of Travelers Insurance Company v. Pom- 
erantz, 246 N. Y. 63, 158 N. E. 21, in which 
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the court summarized the situation by say- 
ing that all evidence is to be weighed ac- 
cording to the proof which it was in the 
power of one side to have produced and in 
the power of the other side to have con- 
tradicted (Blatch v. Archer, 1 Cowp. 63, 65 
(1776)). 


A contrary view was recently announced 
by an intermediate Appellate Court of Ohio 
in Thompson v. National Life & Accident 
Insurance Company, 5 CCH Lire Cases 925, 
37 N. E. 2nd 621. 


This New York rule has been given legis- 
lative recognition in that state by Section 
149, subdiv. 4 of the Insurance Law taking 
effect January 1, 1940. 


Testimony of underwriting witnesses is now 
competent in supporting the claim of mate- 
riality of the illness, ailment, or medical 
condition for which the applicant had con- 
sulted medical practitioners, or had been 
treated by them or at hospitals, etc. 


Immaterial Misrepresentations 


Nowadays, as formerly, courts are loth to 
hold that common colds, upset digestion, 
and other trivial or temporary disorders are 
in the class of misrepresentations. It is 
generally held that such things have no 
legitimate bearing upon the general health 
of applicants as they are so frequent and 
generally so transient, that the condition 
passes over without impairing the health of 
the individual. It is ruled that the applicant 
may not be required to remember such 
trivial upsets when called upon to answer 
as to how recently he has been treated by 
a physician. Equitable Life Assurance So- 
ciety of U. S. v. Milman et al., 8 CCH Lire 
Cases 1083, (N. Y. Court of Appeals). 


Direction of a Verdict 


After the evidence is all in or the company 
has proceeded to the point where objections 
block the giving of further testimony, a 
question of law is presented to the court 
whether a question is made out for the jury 
or whether the evidence is so weak, or on 
the other hand so strong, and uncontradicted 
by countervailing evidence, that a verdict 
one way or the other should be directed. 


Time does not permit for an extended dis- 
cussion of these matters, but there have 
been a few recent cases on the subject 
including one utterance by the Federal 
court deserving of mention in this connec- 
tion. Sun Life Assurance Corp. of Canada v. 
Maloney (CCA Sth), 8 CCH Lire Cases 73. 
The insured died within two months of 
the issue of the policy from heart disease, 
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and it was proved that he had falsely an- 
swered in the negative questions in the 
written application designed to elicit treat- 
ment for such disease. It was proved that 
an electrocardiogram of the insured showed: 
“Suspected mild coronary occlusion, but not 
definitely so. Probable left ventricle hyper- 
trophy.” The high court held that there 
was no fact issue for the jury, for reasonable 
minds having no interest except to find the 
truth could not have found that the answers 
admittedly material were not also false.” 


“Continuing Representations ’— 
Concealment of Interim Treatment 


The public understands that the soliciting 
agent lacks the power to conclude the con- 
tract of life insurance; that the matter is 
handled by a completed written application 
being sent along to the company’s home 
office, where it is carefully examined and 
checked and passed upon, after which steps, 
the company’s policy is prepared and for- 
warded for delivery. This process often 
takes from two weeks to a month and delay 
unavoidably results at times, because the 
applicant requests amendments to his appli- 
cation in respect of the designation of bene- 
ficiary, the selection of options as to the 
premiums, payments, dividends, and many 
others. Lawsuits are costly and the com- 
panies are bound to see that the policy is 
written up in exact accordance with the 
wishes of the insured. 


The company has before it certain repre- 
sentations spread upon the face of the ap- 
plication. Not infrequently, while such 
application is pending, the applicant will 
consult a physician, enter a hospital, or 
undergo an operation. Oftener he will, as 
the result of such medical consultation, dis- 
cover a medical condition requiring an 
operation, but he decides to hold off until 
after the delivery of the policy. Sometimes 
when payment of the policy is resisted be- 
cause such interim treatment was discovered 
after insured’s death, it will be contended 
that the treatment or consultation was for 
a trivial ailment which had no relation to 
a more serious medical condition that caused 
death. 


Was the applicant under a duty to disclose 
such interim treatment to the company’s 
responsible officials before accepting delivery 
of the policy? On the other hand, was the 
company dutybound to inquire as to such 
interim treatments before it delivered the 
policy to the insured? This opens up a 
consideration of “continuing representations” 
so-called, and the doctrine of concealments, 
as to which there have been several recent 
well-reasoned opinions rendered in New 
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York. Glickman v. N. Y. Life Insurance Co., 
8 CCH Lire Cases, 1984, July 1943; Guardian 
Life Insurance Co. v. Aaron, 40 N. Y. Supp. 
2nd, 687. 


Interim Discovery of Ulcer — 
Death from Other Cause 


In the Glickman case the applicant in the 
interim between application and policy con- 
sulted a doctor who discovered a duodenal 
ulcer; the policy was accepted without dis- 
closure thereof to the company. Several 
months later death occurred from an un- 
related disease—coronary sclerosis. The ma- 
jority of the court held that the undisclosed 
medical condition was serious and not trivial; 
the fact that the. insured died from another 
cause does not disprove that the risk was 
actually increased; that neither waiver nor 
estoppel could be laid at the door of the 
company. 


Risk Altered by Interim Change 


The decisions on this general subject have 
been influenced by the great case of Stiptich 
v. Metropolitan Life Insurance Co. (1928), 
277 U. S. 311, in which the opinion was 
written by the present Chief Justice, de- 
veloping the theory of continuing repre- 
sentations under circumstances akin to those 
mentioned. Generally the courts have held 
that the completion of a contract of in- 
surance is the time to which a representa- 
tion must be presumed to refer, 1. e., the 
moment when there is a meeting of the 
minds; that any material change occurring 
between the date of the application and the 
completion of the contract which renders 
a representation made in the application no 
longer true, seriously disturbs the risk which 
the company’s underwriters thought it was 
assuming. 


Subjective Aspects of 
Misrepresentation 


It has been recognized by penetrating writers 
that materiality of an event in insurance 
law is subjective. It concerns the impres- 
sion which the fact claimed to be material 
would reasonably and naturally convey to 
the insurer’s mind before the happening of 
the event and at the precise time the insur- 
ance is effected. This latter point is well 
illustrated by a recent case in the 3rd Fed- 
eral Circuit (Guardian Life Insurance Co. v. 
Clum, 2 CCH Lire Cases 607) in which the 
opinion was written by the eminent jurist 
Circuit Judge Clark. 


One reading the remarks of the learned 
judge is reminded of the gnarled immigrant 
who laboriously made his way to the doc- 
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tor’s office and complained of feeling ill. 
When the doctor asked him in what part 
of his body he felt pain, he countered ° ‘Doc- 
tor, that is what I am paying you to find 
out.” The learned judge in reference to 
misrepresentation said for the court: 


We are interested not only in what his doctor 
tells him he has, but also in what he went to 
that doctor thinking he might have. 


Uberrima Fides 


So cleverly is fraud masked and so many 
are its disguises, that the courts have never 
attempted a definition of the term. While 
many types of misrepresentation are recur- 
rent in life insurance cases, it would be 
equally unwise to attempt a definition of 
the term. 


Misrepresentation as to prior medical at- 
tention is material where the insurer is led 
thereby to forego inquiry which a true state- 
ment would have induced it to make. The 
honesty, good faith, and truthfulness of an 
applicant for life insurance form the actual 
foundation of the contract. The company 
has every reason to complain if it is led, by 
failure to disclose in response to pertinent 
questions or by active misrepresentation, to 
assume a risk different from that which it 
had intended to assume. It is true that the 
courts ordinarily pay no heed to matters 
which the company did not see fit to inquire 
about, but the peculiar nature of the busi- 
ness and the fact that for a comparatively 
small outlay of money paid as a premium 
the company becomes immediately bound 
to pay on the contingency of death a much 
larger sum, has tempted many. As stated 
years ago by a wise judge: “It is to the 
interest of all that fraud should never suc- 
ceed.” 


Steadying Influence of 
Appellate Courts 


The enthusiasm of legislators and juries 
who are prone to consider that the insurance 
device is very appropriate for spreading 
losses among a large group is a phenomenon 
that has been brought home to many a 
lawyer in connection with the defense of 
claims against life insurance companies. A 
very wise and salutary check upon a con- 
dition like this is oftentimes found in the 
attitude of the appellate courts within a 
particular state, and of this truism one is 
from time to time reminded by the facts 
of particular decisions. 


In the Missouri Appellate case of Dyer v. 
Kansas City Life Insurance Co. (Feb. 1943), 
8 CCH Lire Cases 269, the applicant denied 
in his written application that he had ever 
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had syphilis or heart disease, or that he had 
ever been examined or treated by any physi- 
cian. He died of a coronary thrombosis 
and the evidence undisputably showed the 
falsity of the representations, notwithstand- 
ing which a verdict was rendered for the 
beneficiary. The court conceded that the 
usual course under the Missouri statutes is 
to have the jury pass on the issues but said 
“nevertheless the power remains in the 
court to determine whether there was any 
evidence which authorized submission of the 
case to the jury,” and stated that there was 
no room for reasonable minds to differ upon 
the seriousness of the concealed condition, 
and set the verdict aside. 


A similar result was reached by the Georgia 
Appellate Court (Sept. 1943) in Gabriles v. 
Sun Life Assurance Co. of Canada, 9 CCH 
Lire Cases 18, where the direction of a 
verdict upon the trial in the insurer’s favor 
was affirmed. 


Similar is the North Dakota case of N. Y. 
Life Insurance Co. v. Fleck (Jan. 1944), 9 
CCH Lire Cases 376, where the applicant 
had concealed treatment for a glandular 
condition at a clinic and a biopsy showed 
he was afflicted with Hodgkins Disease, 
which is an incurable malady. 


In the Pennsylvania Commonwealth the 
statutes have made good faith and scienter 
extremely important in the trial of misrepre- 
sentation issues in life insurance. The jury 
had found a verdict for the plaintiff, but the 
same was upset by the Superior Court in 
Harkins v. John Hancock Mutual Life Insur- 
ance Co.,9 CCH Lire Cases 462. 


The appellate court took the realistic atti- 
tude that the insured’s denial of hospital 
treatment received approximately nine months 
prior to the application could not be fairly 
attributed to forgetfulness. 


Collusion by Agent 


In these cases it is frequently claimed that 
the agent wrongly recorded upon the face 
of the application answers given by the in- 
sured. Under the law of some states the 
parol evidence rule and the duty to read 
the policy and application when delivered 
prevents any issue of that sort being made 
before a jury. Other states, however, per- 
mit opening that issue, especially when it is 
claimed that the insured was illiterate, blind, 
or for some reason unable to read or to 
understand the application. 


Under the circumstances, the question of 
collusion becomes important. The agent 
ceases to be the company’s agent when he 
is colluding in order to foist a known un- 
insurable risk upon the company. Of this 
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doctrine there are several recently reported 
instances. Upon a finding that collusion was 
absent a judgment for the plaintiff was up- 
held in Missouri in Longo v. John Hancock 
Mutual Life Insurance Co., 4 CCH Lire Cases 
214, adhered to on reargument, id. 585; 
judgment modified upon another point by 
Supreme Court of Missouri, 5 id. 1048; on 
remittitur of the Supreme Court, 6 id. 23. 


In Moore v. American Home Mutual Life 
Insurance Co., (Texas Civil Appeals, July 
1943), 9 CCH Lire Cases 459, the applicant 
was bedridden and was the daughter of the 
scliciting agent who wrote his own name in 
the policy as a beneficiary. It was held 
that such beneficiary could not recover upon 
the death of the insured as in filling out the 
application under the circumstances he ceased 
to act as the company’s agent and his knowl- 
edge was not to be imputed to the company. 


In Kettlegardes v. Prudential Insurance Co. 
of America, in the Missouri Court (Dec. 
1943), 9 CCH Lire Cases 312, contention 
was made that the soliciting agents were 
apprised of the insured’s heart condition but 
failed to record the answers properly upon 
the face of the application, which was made 
a physical part of or inserted in the body 
of the policy when delivered. The court 
reasoned that the insured was under no duty 
to read the policy and application and to 
notice the apparent error in recording, and 
held that as the company did not establish 
any collusion, the plaintiff was entitled to 
hold his verdict. 


The Qualls Case — Agent Signing 
Application and Receipt 


A truly remarkable set of circumstances 1s 
detailed in the Tennessee opinions in Qualls 
v. Columbian Mutual Life Insurance Co. (Feb. 
1944), 9 CCH Lure Cases 490 (see also 8 
id. 1092, and 1170). An insurance agent had 
been trying for a long time to interest 
“young” Qualls (sic) in taking out a policy 
of insurance, but the latter manifested no 
interest whatever. Finally, the agent in des- 
peration signed Qualls’ name to an applica- 
tion without the latter’s authorization, knowl- 
edge or consent. The company in good 
faith, and unaware of any irregularity, made 
up its policy, which it mailed to the agent, 
the policy stipulating that the smallest ac- 
ceptable instalment of premium was “quar- 
ter annual.” The agent broke down the 
sales resistance of Qualls while the latter 
was eating breakfast. 


At that breakfast, Qualls learned from the 
agent that the company had issued the pol- 
icy without it knowing that Qualls had not 
signed the application. The question of 
premium came up. Qualls said he could 
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not pay a quarter annual instalment, but 
the agent offered to let him pay it “monthly,” 
and got the first “monthly” sum from the 
bookkeeper of the concern where Qualls 
was employed. 


A few days later Qualls was seriously burned 
in an explosion, and the agent hastily re- 
paired to the hospital for the purpose of 
getting the “applicant’s” signature to a paper 
known as an acceptance receipt. Qualls be- 
ing unconscious at the time, the agent signed 
the other’s name, again without authoriza- 
tion, to a receipt which he pre-dated. An 
erasure being discovered on the last men- 
tioned paper, and the insured’s death being 
speedily reported, an investigation followed. 


The defense of collusion was not sustained, 
and judgment went against the company 
for the ordinary life and accidental death 
benefits. The high court considered that 
there was no fraudulent intent in either of 
the two men at the time of the breakfast 
conference, when Qualls was said to have 
ratified what the agent purported to do in 
his name and behalf. The high court criti- 
cized the agent’s exuberant activities, but 
held they should be imputed to the com- 
pany. 


This case is an example of the wrenching- 
into-unrecognizability, often suffered by the 
conventional doctrines of the law of agency 
in this type of litigation. 


Return of Premiums 


By the law of most jurisdictions, return of 
premiums is generally made—not to the 
beneficiary, but rather to the executor or 
administrator of the insured. 


Under the prevailing American rule, the 
beneficiary is the “third person” who brings 
for his own benefit the suit to recover the 
proceeds of the policy. Much confusion has 
resulted from the application of the princi- 
ples of tender and offer to return premiums, 
where misrepresentation defenses are set up. 


In Panettieri v. John Hancock Mutual Life 
Insurance Co. (June, 1943), 8 CCH Lire 
Cases 946, it was held that a tender or offer 
made for the first time upon the trial of the 
action is sufficient in law. 


Thus, loom and shuttle keep weaving the 
endless fabric of the life insurance law. 





Assessment by Reinsurer on Reinsured Policies 


Where the policy of the reinsured com- 
pany provides that “in case of a great 
epidemic or otherwise, to provide se- 
curity for its policy-holders,” it has the 
right to call for a pro rata emergency 
premium on these policies, the reinsur- 
ing company, where the premiums from 


the policy holders of the reinsured com- 
pany are insufficient to pay the claims 
under these policies, may impose a pro 
rata emergency premium on the policy 
holders of the reinsured: company.— 
Opinion of the Kentucky Attorney Gen- 
eral, April 21, 1944. 


Medical and Hospital Service Plan as Insurance 


A group of doctors operating a sanitarium 
at Stamford, Texas, proposes to furnish 
to “contract holders,” medical and hos- 
pital service made necessary by reason 
of accident or sickness. The benefits 
under such a contract are insurance 


benefits, and the contract in question is 
an insurance contract, and subject to 
supervision of the state department of 
insurance.—O pinion of the Texas Attor- 
ney General, April 13, 1944. 


Payroll Deductions for Group Insurance Issued 
by Unlicensed Foreign Insurer 


The Amalgamated Clothing Workers 
of America, an international union, with 
111 members resident and employed in 
Kentucky, regularly deducts two per- 
cent of their wages, and sends this 
amount to New York where it is paid 
to the insurance company for insurance 
of its members. 


The New York insurance company is 
doing business in Kentuckv so as to 
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subject it to licensing regulation under 
the laws of Kentucky, even though the 
insurance company has no office or agent 
in Kentucky or any place outside of 
New York, and does not advertise or 
solicit insurance in Kentucky. It is im- 
material that the premiums are sent by 
the employer to New York and put into 
a fund for this insurance.—Opinion of 
the Kentucky Attorney General, April 11, 
1944, 
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Reinstatement of 
Life Insurance Policies 


by ARTHUR ROSENBLUM 


URRENT policies of life insurance gen- 

erally contain some form of reinstate- 
ment clause. These clauses are inserted 
either voluntarily by the company or by 
reason of the requirements of state stat- 
utes. Policies of the early days of life in- 
surance in the United States did not 
generally contain a reinstatement clause, 
thereby resulting in a forfeiture of the pol- 
icy, if there was a lapse. 


Statutory Reinstatement Clause— 
New York Insurance Law 


The present New York Insurance Law 
(Section 155) requires among other stand- 
ard provisions that 


“no policy of life insurance * * * shall 
be delivered or issued for delivery in this 
state unless it contains, in substance, the 
following provision or provisions which in 
the opinion of the Superintendent are more 
favorable to policyholders * * * 

“(i) a provision that the policy will be rein- 
stated at any time within three years from 
the date of default, unless the cash surren- 
der value has been exhausted by payment 
and unless the period of extended insurance 
has expired, upon the application of the in- 
sured and the production of evidence of in- 
surability, including good health, satisfactory 
to the insurer and the payment of all over- 
due premiums and the payment or reinstate- 
ment of any other indebtedness to the insurer 
upon said policy with interest at a rate not 
exceeding 6% per annum compounded an- 
nually.” 


Many states have similar provisions, al- 
though strangely enough, California has no 
requirement for such a standard provision 
in so-called old line life insurance policies. 


Some reinstatement clauses do not provide 
for an “application” of the insured for rein- 
statement, and some clauses have no limita- 
tion upon the time when reinstatement may 
be effected. 


In 1939, the word “reasonably” was inserted 
before the word “satisfactory” in the New 
York statute, but this was stricken by 
amendment in 1940. Prior to 1939, the New 
York Code did not contain the words “in- 


cluding good health” after the word “in- 
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See ‘“‘Who’s Who in This Issue,” 
page 316 
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surability” (New York Insurance Law, 
1935, Sec. 101, subd. 10). 


“Good Health” as Synonymous 
with “Insurability” 


Policies issued prior to 1906, generally pro- 
vided that evidence of “good health” satis- 
factory to the company be furnished, and 
it seems that some courts still consider the 
word “insurability” as being synonymous 
with “good health.” 

In the case of Missouri State Life Insurance 
Company v. Hearne, 226 S. W. 789, decided 
by the Court of Civil Appeals of Texas, it 
was held that “insurability” does not mean 
“desirability” and that when an applicant 
for reinstatement shows himself to be in 
perfect health, the company is bound to re- 
instate under a life policy providing that if 
the premium is not paid on the date when 
due, insurer will reinstate the policy as of 
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said due date at any time thereafter upon 
“evidence of insurability satisfactory to the 
company and payment of all arrears,” etc. 
An insured who was admittedly in excel- 
lent health was entitled to reinstatement 
as a matter of right; and the word “insur- 
ability” when used in life policies was no 
more comprehensive than that of good health 
(and an insurable interest) such being its or- 
dinary and plain meaning and popular sense 
in which it is understood. See also Illinois 
Bankers Life Assur. Co. v. Payne (Court of 
Civil Appeals, Texas, Mar. 1936), 93 S. W. 
(2d) 576. 


“Insurability” as Meaning More than 
“Good Health”— The Kallman Case 


However, by reason of the changes of 
phraseology hereinbefore referred to, it 
would seem at least in New York that “in- 
surability” should and does have a broader 
meaning than “good health” and this is 
more or less confirmed by the words “in- 
cluding good health” appearing in the pro- 
visions of the New York statute, supra, 
regarding reinstatement clauses. 


A leading case on the subject is Kallman v. 
Equitable Life Assurance Society, 288 N. Y. 
S. 1032 (June, 1936), affirmed by the Court 
of Appeals in 272 N. Y. 648, 5 N. E. (2d) 
375, Insurance Law Journal, Vol. 87, page 
670. The question of the meaning of the 
word “insurability” was directly presented 
to the court, and it was held under a policy 
providing for reinstatement upon produc- 
tion of “evidence of insurability satisfactory 
to the society” that inquiry by insurer upon 
such application for reinstatement was not 
limited to the good health or good physical 
condition of insured. 


In its opinion (shown in Insurance Law 
Journal, Vol. 87, Nov. 1936, at pages 670 
and 671), the court said: 


“* * * Tn the summer of 1934 the policy 
was permitted to lapse. The monthly pre- 
mium of $104.55 due July 4, 1934, was not 
paid when due nor within the days of grace 
thereafter. On August 6, 1934, two days 
after the period of grace, the defendant re- 
ceived from the insured a check in the 
amount of $104.55. This check was depos- 
ited for collection on August 7, 1934, and 
was returned unpaid on August 9, 1934, 
marked ‘insufficient funds.’ On August 9, 
1934, the check was rebanked and was 
again returned marked ‘insufficient funds.’ 
On August 9, the insured was notified that 
the check had been returned and was again 
being rebanked. On August 13th, he was 
advised that it had been again returned by 
the bank unpaid. 
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“Application was made for reinstatement 
on August 24th, 1934. At that time, the 
policy was subject to a lien by defendant 
for a loan made to the owner of the policy 
upon the sole security thereof in the sum of 
$3,555.47; The cash value of the policy 
with premiums paid to July 4, 1934, was 
$3,557.25, leaving an equity over and above 
the loan or advance of $1.78. 


“Although conceding that at the time of the 
application for reinstatement the insured was 
a satisfactory risk from a medical standpoint, 
on September 14, 1934, the defendant declined 
to reinstate the policy. 


Reinstatement Refused Because of 
Excessive Insurance 


“This refusal was the result of an investiga- 
tion which disclosed the insured was not 
engaged in business as represented by him 
and had not been so engaged for more than 
three years, that he was carrying additional 
life insurance in excess of $159,000, a sum 
entirely out of proportion to his income 
and financial standing, that he had admit- 
ted that his income did not warrant his con- 
tinuing so much insurance, that he had bor- 
rowed practically to the limit of the loan 
value of his insurance, and that a remark 
made by him during an interview in con- 
nection with his application for reinstate- 
ment warranted the inference that the idea 
of suicide was not absent from his mind. 
The insured did commit suicide on January 
8, 1935. This action on the policy was com- 
menced by the beneficiaries on July 22, 1935. 


“On a motion for summary judgment, the 
plaintiffs have been awarded the face amount 
of the policy and the defendant appeals. 
The question presented is: Does the lan- 
guage of the statute and of the policy, 
‘evidence of insurability satisfactory to the 
Company,’ limit the inquiry on an applica- 
tion for reinstatement to the good health 
or good physical condition of the insured? 


“Prior to 1906 in policy provisions covering 
reinstatement the expression commonly used 
was “good health.” Following the so-called 
Armstrong investigation, the Legislature en- 
deavored to improve and standardize insur- 
ance practice. In the provision covering 
reinstatement of policies the Legislature 
made use of the words ‘evidence of insur- 
ability satisfactory to the Company.’ It 
may not be said that this change was without 
significance. Had the Legislature intended 
that the company should be satisfied with 
evidence of good health, it would have au- 
thorized continuance of the theretofore 
common expression ‘good health.’ 
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Circumstances Other than Good Health 
Affecting Insurability 


“The distinction between ‘good health’ and 
‘insurability’ might be illustrated in the case 
of a criminal condemned to death. On the 
eve of his execution he might be found to 
be in perfect physical condition, but it could 
not be reasonably contended that his situa- 
tion did not affect his insurability. There 
are numerous circumstances which affect in- 
surability. In Ginsberg v. Eastern Life Insur- 
ance Co. of New York, 118 N. J. Eq. 223, 178 
A. 378, affirmed 120 N. J. Eq. 110, 184 A. 
348, the court said that it is common knowl- 
edge that an insurance company will not 
reinstate a policy where it is known that 
the insured is financially insolvent and the 
circumstances show probability of suicide.” 


Inquiry Not Limited to Good Health 


The Appellate Division of the Supreme 
Court in its opinion after referring to the 
case of Missouri State Life v. Hearne, supra, 
said further: 


“However, our interpretation of ‘insurabil- 


ity’ is not in accord with that of the Texas 
court. 


“We are of the opinion that the language 
of the statute and of the policy ‘evidence of 
insurability satisfactory to the company’ 
does not limit the inquiry upon an applica- 
tion for reinstatement to the good health 
or good physical condition of the insured. 
Under the provisions of the Insurance Law, 
the Legislature has delegated to the com- 
pany the right to say whether or not the 
evidence of insurability is satisfactory. 
This does not mean, however, that the com- 
pany may arbitrarily determine that such evi- 
dence is not satisfactory. ‘The agreement 
did not contemplate the exercise of the 
insurer’s taste or fancy or caprice.’ Thomp- 
son v. Postal Life Insurance Company, 226 
N. Y. 363, 367, 123 N. E. 750, 751. There 
must be some sound and valid reason for 
finding the applicant no longer insurable. 
Here, the insured’s pecuniary circumstances 
coupled with his heavy overinsurance, en- 
tirely out of line with his income and finan- 
cial condition, had a definite bearing upon 
his longevity and created a moral hazard 
which directly affected his insurability. Val- 
ton v. National Loan Fund Assurance So- 
ciety, 40 N. Y. (1 Keys) 21, Court of 
Appeals, 1864. In the circumstances, plain- 
tiff’s motion for summary judgment should 
not have been granted.” 


The Court of Appeals of New York (Vol. 
88 Ins. Law Journal, p. 887), in affirming 
this case stated, 
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“The Appellate Division held that the lan- 
guage of subdivision 10 of Section 101 of 
the Insurance Law (Consolidated Law, c. 
28) and of the policy ‘evidence of insur- 
ability satisfactory to the company’ did not 
limit the inquiry upon an application for 
reinstatement to the ‘good health’ and ‘good 
physical condition of the insured’; that here 
the pecuniary circumstances of the insured 
coupled with his heavy reinsurance, en- 
tirely out of line with his income and finan- 
cial condition, had a definite bearing upon 
his longevity and created a moral hazard, 
which directly affected his insurability; and 
that in the circumstances, plaintiff’s motion 
for summary judgment should not have 
been granted.” And the judgment for de- 
fendant was affirmed. 


Insurer May Not Act Arbitrarily on 
Reinstatement Application 


It will be noted that the case of Kallman v. 
Equitable Life Assurance Society of the 
United States, supra, decides not only the 
question of what is meant by insurability 
but also what is meant by that portion of 
the reinstatement clause “satisfactory to 
the company” and although we do not be- 
lieve that the determination of this ques- 
tion was necessary to a decision in the case, 
the statement of the court in that connec- 
tion is in accord with the general rule laid 
down by the courts in interpreting that 
phrase, viz., that the company cannot act 
arbitrarily in considering the application 
for reinstatement or the evidence of insur- 
ability. 


In the case of Bowie v. Bankers Life Co., 
105 Fed. (2d) 806, decided by the Circuit 
Court of Appeals of the Tenth Circuit Court 
in June, 1939, it is stated: 


“The policy contains a provision that at any 
time within five years after default in pay- 
ment of any premium, it may be reinstated 
upon presentation at the home office of the 
company of evidence of insurability of the 
insured satisfactory to and approved by 
the company, and the payment of all premium 
arrears with interest thereon. This provt- 
sion was one of substantial right to the in- 
sured, That right was to have the policy 
reinstated on the seasonable presentation of 
evidence of his insurability satisfactory to 
and approved by the company, together 
with payment of all premiums then in ar- 
rears, plus interest thereon. Evidence of 
insurability satisfactory to the company, as 
therein used, means evidence which would 
satisfy a reasonable person experienced in the 
life insurance business, that the insured was 
in an insurable condition. The company was 
obligated to treat and regard evidence of that 
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kind as satisfactory. The contract further 
provides that the evidence shall be approved 
by the company, but such a provision does 
not authorize an insurance company to 
withhold approval of evidence which is sat- 
isfactory in substance and form. The com- 
pany was not clothed with power to act 
arbitrarily or capriciously in determining 
whether the evidence of insurability was 
satisfactory or should be approved. It 
could not be governed by fancy or whim 
in deciding such matters. It was required 
to consider the evidence in the light of 
common sense and reason; and when viewed 
in that manner, it was the further duty of 
the company to regard it as satisfactory and 
approve it if no valid objection existed in 
respect to its form or substance. Where a 
policy contains a provision of this kind, 
where proof of insurability which is not 
open to valid objection as to form or sub- 
stance is submitted within the authorized 
time, where payment of all premiums pres- 
ently in arrears plus interest thereon is ten- 
dered, where the insured thus fully complies 
with the conditions of his contract, and where 
his death is wholly accidental and in no way 
involved in his proof of insurability, the pol- 
icy is reinstated and the restoration relates 
back to the time of the submission of the 
application and the tender of the premiums. 
Officer v. New York Life Ins. Co., 73 Colo. 
495, 216 P. 253. 


“The company places strong reliance upon 
the case of Colorado Life Co. v. Winegarner, 
95 Colo. 261, 35 P. (2d) 860. But that case 
is distinguishable. There the policy pro- 
vided in substance that it could be reinstated 
if these conditions were complied with while 
the insured was living and after due approval 
of the company, (a) due notice, satisfactory 
to the company, of the then insurability of 
the insured be duly furnished, and (b) due 
payment be made of all premiums in default 
with compound interest. The widow alleged 
that the insured sustained an accidental injury 
and that blood poisoning ensued which 
caused his death. The evidence showed that 
the application for reinstatement was ap- 
proved on the day following the death of the 
insured; that the insured suffered an attack 
of acute yellow atrophy of the liver or ma- 
lignant jaundice; that he was treated for 
such disease for almost two weeks shortly 
prior to his death, and was not cured; that 
such condition was directly coupled with 
the blood poisoning that was considered the 
cause of death; that it existed and was 
serious in every sense before the purported 
date of the application for reinstatement; 
and that death occurred only two days after 
the reinstatement fee was mailed. The 
court said that one could not believe the 
company would have restored the policy 
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had it known the facts in respect to the 
serious illness of the insured, and that for 
such reason the judgment for the benefi- 
ciary must be reversed. No comparable sit- 
uation is presented here. The insured in this 
case did not withhold any material fact 
from the insurance company. Instead, he 
disclosed the soreness of his shoulder, ex- 
plained the details, and stated that he had 
fully recovered. The company elected to 
request a statement from his attending phy- 
sician as the additional information desired. 
It was furnished. The physician stated in 
clear and unqualified language that he gave 
insured a careful and complete examina- 
tion; that he found him in very good physi- 
cal condition with the exception of one or 
two teeth which he thought were question- 
able; that they were extracted; that since 
then he had been relieved of his complaint; 
that his symptoms were at no time severe; 
and that he had neither temperature, red- 
ness, swelling, nor other objective symp- 
toms. Since the question was determined 
below on demurrer to the reply, it must be 
assumed that the company did not have 
other or different information which was 
taken into consideration in determining 
whether the proof of insurability thus sub- 
mitted was satisfactory. The facts differ- 
entiate the case from Colorado Life Co. v. 
Winegarner, supra, and bring it within the 
principles enunciated in Officer v. New York 
Life Ins. Co., supra. 


“The judgment for defendant is reversed 
and the cause remanded with directions to 
overrule the demurrer to the reply.” 


The Miller Case—Unreasonable 
Refusal to Reinstate 


The case of Miller v. The Continental Cas- 
ualty Company, 25 N. Y. S. (2d) 754, 5 CCH 
Lire Cases 463, decided by the New York 
Supreme Court, Appellate Division, in March, 
1941, although it involved a non-cancellable 
health and accident policy, is authority for 
the same principle, and contains a valuable 
discussion of the subject. The policy con- 
tained a clause which provided as follows: 


“After any default in payment of premium, 
this policy may be reinstated * * * at 
any time within six months from the date 
of such default on written application by 
the insured to the General Office of the 
company and the payment of the defaulted 
premium, provided the insured shall submit 
with such application evidence of insurability 
satisfactory to the Company.” 

Putsuant to this provision in the policy, 
insured sought reinstatement (for a lapse 
which occurred in September, 1939) and 
delivered to the company his written ap- 


REINSTATEMENT 


see IS 


(273) 





plication therefor, containing evidence of 
insurability, within the six months’ period 
after the default, together with the requisite 
amount of the overdue premium. 


Thereafter, upon the company’s request, 
the insured granted permission to the com- 
pany to secure letters from various physicians 
whom insured’s application for reinstate- 
ment showed he had consulted since the 
year 1929. The company thereupon ob- 
tained four letters in each of which it was 
advised of the occasions when insured had 
consulted doctors and the reasons for the 
visits. 


Acting solely upon the information contained 
in Insured’s application for reinstatement and 
the communications obtained from Insured’s 
physicians, the company refused to reinstate 
the policy, and the insured thereupon 
brought action to compel restoration of the 
policy protection. From the judgment in 
favor of the company, the insured appealed. 
The court stated: 


“The question presented is whether the 
trial court erred in holding that in declin- 
ing to reinstate the policy, respondent had 
acted honestly and in good faith and not 
arbitrarily and unreasonably. 


“The policy of insurance though lapsed, 
was still a contract. Under its terms, the 
insurer was obliged to waive any default in 
payment of premium and to reinstate the 
policy if the premium due was tendered 
within six months from the date of the 
default, and the ‘insured shall submit with 
such application evidence of insurability 
satisfactory to the company.’ The quoted 
language does not mean that the insurer 
might arbitrarily determine that such evi- 
dence is not satisfactory. Under the law, 
there must be some sound and valid reason 
for finding the appellant no longer insur- 
able. If evidence that ought to have satisfied 
the insurer was supplied, the policy without 
further act of the insured or insurer, was 
revived. (Thompson v. Postal Life Ins. Co., 
226 N. Y. 363, 367; Kallman v. Equitable, 
248 App. Div. 146, aff'd. 272 N. Y. 648; 
Miesell v. Globe Mutual Life Insurance Co., 
76 N. Y. 115, 119.) 


“The protection afforded by the policy un- 
doubtedly was valuable to appellant because 
of its non-cancellable clause which required 
defendant to renew it from year to year 
upon payment of the annual premium. On 
the other hand, it appears that respondent 
had not issued any non-cancellable accident 
and health policies since 1932, having found 
them unprofitable due to poor experience. 

“No issue was raised by respondent prior 
to suit or upon the trial as to the evidence 
of appellant’s insurability other than the 
claim that appellant was not an insurable 
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risk because of the adverse medical history 
obtained from his reinstatement application 
and the letters from his physicians. His 
application revealed nothing which reasonably 
could have warranted respondent in refusing 
to reinstate the policy. Upon the evidence, 
the trial court expressly found that appel- 
lant was in sound health not only when he 
filed his application for reinstatement but 
also at the time of the trial. Hence there 
is left for consideration only the question 
as to whether the evidence of insurability 
furnished by appellant in respect of his 
physical condition ought to have satisfied 
respondent [company]. 


“The application for reinstatement dated 
December 11, 1939, showed that appellant 
was in good health and that he had been 
examined by four physicians since 1929. 
Doctor Smith examined him for a cold in 
1937; Dr. Crohn for indigestion in 1939; he 
made periodic visits to Dr. H. Lande for 
checkups; and in 1938 he was treated for a 
cold by Dr. E. Glass. The application 
showed too, that appellant had never been re- 
jected for life, accident or sickness insurance 
and that on November 25, 1938, he had been 
examined by a physician of the Provident Mu- 
tual Life Insurance Company and that a policy 
had thereafter been issued to him. The let- 
ters received by respondent from the four 
physicians who had treated appellant 
showed ailments of a minor character all of 
which had been cleared up by simple medi- 
cal treatment. Upon this evidence, the com- 
pany refused to reinstate the policy. It is to 
be noted that during all the time that the 
policy was in force no claim for disability 
indemnity based upon these complaints or 
any others had ever been made by appel- 
lant. 


“On the trial respondent sought to justify 
its refusal to restore the insurance protec- 
tion by the testimony of its underwriter 
who passed upon the application for rein- 
statement. His explanation for the action 
taken by respondent in substance was that 
he ‘suspected’ appellant had a recurring 
sinusitis condition. He also stated that 
since appellant had three physical check- 
ups within a year it indicated to him that 
appellant himself believed there was some- 
thing wrong. No physical examination of 
appellant was demanded or made by respond- 
ent at any time after the application for rein- 
statement of the policy. Indeed, the insurer’s 
underwriter testified that even if such an ex- 
amination had been obtained and it had shown 
that appellant was in sound physical condition, 
respondent would, nevertheless have refused 
to reinstate the insurance protection. 


“Upon these facts we think that respondent's 
attitude was clearly arbitrary. If the insurer 
under its contract were permitted to reject 
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applications for reinstatement upon the 
flimsy basis claimed here, it would be idle 
for a policy holder in sound health to seek 
restoration of a health and accident insur- 
ance, particularly in a case, where, as here, 
the insurer had discontinued the issuance of 
the type involved because of an unfavorable 
experience, If the holder of a policy were 
too solicitous of his health and had fre- 
quent physical check-ups or suffered from 
minor ailments of a wholly temporary char- 
acter, he could be suspected of being physi- 
cally unsound; he could be rejected because 
of an underwriter’s suspicion that the 
anxiety about his health must have been due 
to the fact that he was a sick man, although 
the examination conducted by experienced 
physicians proved the direct contrary. 


Proof of Good Health Prior to 
Reinstatement Not Necessary 


“We think too, that the trial court erred in 
holding that appellant, to secure reinstatement 
of the policy, was obligated to prove that he 
was in good health throughout the ten year 
period that the policy had been in force. This 
ruling ran counter to the clause in the in- 
surance contract which provided that rein- 
statement could be had upon submission of 
evidence of insurability satisfactory to the 
company. Fairly interpreted this clause calls 
for evidence of insurability as of the time 
when the application for reinstatement was 
made. The court’s ruling, that in addition, 
appellant must prove, that he was in good 
health ‘all the time since the policy was is- 
sued’ would result in making it impossible 
to secure a reinstatement if, as here, appel- 
lant had suffered some minor ailments from 
which he had fully recovered long prior to 
the application date for reinstatement. 
“Upon a full analysis of all the evidence in 
this case we find that appellant seasonably 
furnished evidence of insurability which 
ought to have satisfied the respondent, and 
that the latter’s refusal to reinstate the 
policy was unreasonable and arbitrary. Ac- 
cordingly, we direct judgment in appellant’s 
favor.” 


Dissenting Opinion—Insurer’s Right to 
Suspect Physical Disorder 


There was a brief dissenting opinion as fol- 
lows: 


“CALLAHAN, J.: I dissent. The policy 
here was one of health insurance. Frequent 
visits to physicians by the insured under 
such a policy might well justify a decision 
of lack of insurability in the absence of 
proof of a particular physical disorder, 
though it might not if the policy was one 
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of life insurance. At least we should not, 
in my opinion, hold that the decision of the 
company was arbitrary as a matter of law 
under such circumstances.” 


See also Murphy v. National Life (Tenn. 
1940), 3 CCH Lire Cases 1013, 140 S. W. 
(2d) 156. 


Former California Rule—Insurer, Not 
Court, to Determine “Satisfactory 
Evidence” 


However generally we believe the rule to be, 
that the company cannot act arbitrarily in 
rejecting the application for reinstatement, 
nevertheless, a California court apparently 
held to the contrary, in the case of Green- 
berg v. Continental Casualty Company, 24 Cal. 
App. (2d) 506, 75 P. (2d) 644, decided by 
the Second District Court of Appeal of 
California on January 24, 1938. 


This case was an action for damages for 
failure to reinstate a non-cancellable policy. 
The policy issued to plaintiff on April 11, 
1924, provided for payment of $250.00 per 
month in the event of accidental injury or 
sickness, and the sum of $25,000.00 in the 
event of accidental death. Plaintiff’s orig- 
inal application for this insurance certified 
among other things that his occupation was 
that of a “merchant and auctioneer”; and 
that he was then in possession of a health 
and accident policy in another company pro- 
viding for monthly payments up to $250.00 
as well as three life insurance policies in 
other companies aggregating $12,000.00. 


The policy contained the following provi- 
sion relative to reinstatement: 

“22. After any default in payment of pre- 
mium, this policy may be reinstated * * * 
on written application by the insured to the 
general office of the company and the pay- 
ment of the defaulted premium, provided 
the insured shall submit with such applica- 
tion evidence of insurability satisfactory to the 
company.” 

The check for the April, 1935, premium was 
not mailed to the plaintiff until three days 
after the expiration of the grace period. 
This check was returned, the company de- 
claring that the policy had lapsed. Plain- 
tiff’s application for reinstatement indicated 
that he was in possession of health and acci- 
dent policies in other companies providing 
for a total of $350.00 in monthly indemnities 
and also policies aggregating $33,000.00 in 
the event of accidental death. The applica- 
tion for reinstatement was rejected and a 
letter to plaintiff stated “—we do not par- 
ticipate in an over $25,000.00 accidental death 
indemnity * * * we would not be willing 
to reinstate any principal sum indemnity 
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but we would be willing to reinstate enough 
of the monthly indemnity so that the total 
amount carried would not exceed $500.00 


per month. This would require a reduction 
of $100.00 under our policy. * * *” 


The plaintiff testified that he was earning a 
salary at the time of application for rein- 
statement, of $1,000.00 per month and was 
receiving some $3,000.00 per year in addi- 
tion to his salary as dividends upon stock 
owned by him in the company, of which he 
was an officer, 

The trial in the lower court resulted in favor 
of the company and plaintiff appealed. 
Plaintiff contended not only that the phrase 
“evidence of insurability” should be held to 
mean “evidence of good health”, but also 
that the phrase “satisfactory to the com- 
pany” is ambiguous and should not be given 
a meaning that would permit the company 
to arbitrarily reject the application for rein- 
statement. 

After holding that the meaning of “insur- 
ability” could not be restricted to signify 
only “good health”, the court says, at p. 
515: “The second decisive question above 
mentioned, namely, that as contended by appel- 
lant, the phrase ‘satisfactory to the com- 
pany’ is also ambiguous and uncertain, is 
subject to the same reasoning. How could 
the contracting parties have reduced their 
agreement to simpler language, and what 
words could have expressed more clearly 
what is intended? Conceding, but only for 
the purpose of analysis, that the meaning of 
the word ‘insurability’ is uncertain, never- 
theless the contracting parties agreed, as 
the memorandum of their agreement clearly 
and unequivocally reveals, that the evidence 
of such ‘insurability’ must be ‘satisfactory to 
the company’. By agreement of the parties 
to the contract, the right and responsibility of 
determining the question as to whether the 
‘evidence of insurability’ was satisfactory, was 
imposed upon and vested in one of the parties 
to the agreement. 

“As heretofore noted, it is urged by appel- 
lant that the phrase ‘satisfactory to the com- 
pany’ does not give the company the right 
to arbitrarily reject the application for rein- 
statement. As to what is ‘arbitrary’ is a 
matter of opinion. For, the court to take 
the position that certain action by a party 
to the contract is arbitrary, would be the 
equivalent of determining what is ‘satisfac- 
tory evidence’ of insurability. The contract 
in question clearly provides, as above stated, 
that what shall constitute ‘satisfactory evi- 
dence’ is a question for the company to 
determine. It is purely a private matter ad- 
dressed to the discretion of those officers of 
the company charged with the responsibility of 
determining such question, and is in no sense 
that judicial discretion which appellate courts 
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have the authority to review. In the final 
analysis, whatever the word ‘insurability’ 
means, the contract provides that the evi- 
dence thereof must be ‘satisfactory to the 
company.’ That question having been deter- 
mined by virtue of and according to the 
clear and unequivocal terms of the agreement, 
there is nothing, under the circumstances 
presented herein, for judicial determination. 

* * * 

“By whatever process the conclusion of the 
trial court was reached, the judgment that 
followed was in all respects correct, and it 
therefore should be, and is, affirmed.” 


Present California Rule—Judicial Review 
of Insurer’s Acts 


Notwithstanding that a petition to have the 
above cause heard in the Supreme Court, 
after judgment in the District Court of Ap- 
peals, was denied by the Supreme Court, 
(with two judges voting for a hearing), the 
rule in the case of Greenberg v. Continental 
Casualty Company, supra, did not long remain 
unchallenged in California, but was expressly 
overruled by the Supreme Court of Cali- 
fornia in the case of Kennedy v. Occidental 
Life Insurance Company, 117 P. (2d) 3, 6 
CCH Lire Cases 309, 312, decided on Dec. 
24, 1941, with the following statement by 
the court: 
“The case principally relied upon by the 
defendant to sustain the judgment of the 
trial court, Greenberg v. Continental Casualty 
Co., 24 Cal. App. (2d) 506, is not, properly 
interpreted, contrary to our conclusions herein 
expressed. In that case plaintiff sued for 
damages for refusal of the insurer to rein- 
state a non-cancellable policy of accident 
and health insurance. The application for 
reinstatement showing large insurance poli- 
cies in other companies, was rejected by the 
company because it was against its busi- 
ness practice to participate in such insurance 
if the applicant was already insured to a 
certain amount in other companies. The 
court held that because of these outside fac- 
tors of insurance, the satisfactory quality 
of the evidence of insurability involved more 
than good health of the applicant and the 
application was properly rejected. This rea- 
son for denial of reinstatement, it should be 
noted, existed just as much at the time of 
signing the application as it did when the 
application reached the home office. How- 
ever, the statement of the court, in the 
Greenberg case, that what shall constitute 
‘satisfactory evidence’ of insurability ‘is purely 
a private matter addressed to the discretion 
of those officers of the company charged 
with the responsibility of determining such 
question, and is in no sense that judicial 
discretion which appellate courts have the 
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authority to review, must be disapproved. 
The overwhelming weight of authority is 
to the effect that an agreement to reinstate 
an insurance policy upon ‘satisfactory evi- 
dence’ of insurability does not give the 
insurer the power to act arbitrarily or caprici- 
ously, but that evidence which would be 
satisfactory to a reasonable insurer is all 
that is required. (Thompson v. Postal Life 
Ins. Co., 226 N. Y. 363; Bowie v. Bankers 
Life Co., 2 CCH Lire Cases 264, 105 Fed. 
(2d) 806; Haselden v. Standard Mutual Life 
Association, (S. C.), 1 CCH Lire CAseEs 
619, 1 S. E. (2d) 924, 926; /llinois Bankers 
Life Association v. Palmer, 56 Pac. (2d) 370; 
3 Appleman, op. cit. supra, 661, 662. The 
judgment is reversed.” 


Effect of Added Condition in 
Reinstatement Application 


In the case of I/linois Bankers Life Associa- 
tion v. Palmer, 56 P. (2d) 370, 1935, (cited 
in Kennedy v. Occidental, supra) decided by 
Oklahoma Supreme Court on Nov. 26, 1935, 
it is suggested by the court that upon com- 
pliance by the insured with the terms of the 
policy as to reinstatement, the policy thereby 
becomes automatically reinstated, and does 
not even require the approval of the com- 
pany notwithstanding a requirement to that 
effect in the application for reinstatement. 
The policy provided: 


“If this policy shall lapse by the non-pay- 
ment of any premium when the same shall 
become due, it may be reinstated by the 
holder furnishing satisfactory evidence of 
insurability to the association and the pay- 
ment of premiums then due .* * *” 

and in the application for reinstatement, it 
was provided as follows: 


“T understand and agree that the said policy 
shall not be restored until this application 
shall be approved by the medical direction of 
the company * * *” 

It was held by the court that the provision 
in the policy as to reinstatement does not pur- 
port to invest any officer of the company 
with discretionary powers, but specifically 
grants the insured the right to reinstate upon 
furnishing satisfactory evidence of insur- 
ability. This contractual right of reinstate- 
ment is a substantial property right. The 
company contended that by virtue of the 
above quoted provision in the application 
for reinstatement, that a certain discretion 
is vested in the officers of the company. 
The medical director of the company who 
was charged with the responsibility of pass- 
ing upon applications for reinstatement testi- 
fied that in his opinion plaintiff was not 
insurable on account of some hypertension, 
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a trace of albumin and a confidential report 
relating to moral character and habits of 
living. The trial court found that the com- 
pany had acted arbitrarily in the refusal 
to reinstate the policy and rendered judg- 
ment for the plaintiff, and the Appellate 
Court in affirming the judgment further held 
that such right to reinstatement could not 
be impaired or limited by a subsequent con- 
dition contained in the application for rein- 
statement, and that the securing of the 
signature of the insured to such an instrument 
does not operate to change the plain and post- 
tive terms of the insurance contract. 

The rule announced by the court in [Ilinois 
Bankers Life Association v. Palmer, supra, 
that the right to or requirements of the 
policy itself as regards reinstatement cannot 
be impaired or limited by conditions con- 
tained in the application for reinstatement, 
is generally approved by most courts. The 
reasoning is based either upon the holding 
that a right of reinstatement granted by the 
policy is a substantial property right or 
upon a clause which most policies contain, 
namely, that the policy and the application 
therefor shall constitute the entire contract 
between the parties. 


Death Before Application Received— 
Reinstatement Effective 


The rule is specifically announced in the 
case of Kennedy v. Occidental Life Insurance 
Company, supra, and in that connection, the 
court says: 

“The insured had a contractual right to be 
reinstated under the terms of his policy and 
any agreement to impose different terms is 
unsupported by consideration. Illinois Bank- 
ers Life v. Palmer, 56 P. (2d) 370; Roth- 
schild v. New York Life Insurance Co., (Pa.) 
162 Atl. 463; Houge v. Supreme Liberty Life 
Insurance Co., 59 Ohio Appellate 409; 3 
Appleman on Insurance Law, op. cit. 651, 
652.” 

In the Kennedy case the policy contained 
the usual clause providing for reinstatement 
and it also provided that premiums must be 
paid at the home office of the company in 
Los Angeles unless otherwise provided. The 
application for reinstatement signed by the 
insured contained a provision that: 

“In no event shall the same (reinstatement) 
become effective unless and until this appli- 
cation and certificate is approved at the 
home office of the company and the full 
amount due is paid during the lifetime and 
good health of the insured.” 

In April, 1935, one Van Antwerp was issued 
a non-participating term policy for $5,000.00 
payable to his wife, if living, otherwise to 
his son, and provided for quarterly pre- 
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miums of $21.50 and for a grace period of 
thirty-one days. The quarterly premium 
due on Jan. 25, 1939, was not then paid. The 
company informed the insured that the thirty- 
one day grace period would expire on Feb. 
25, 1939. On March 21st, the agent who had 
secured the policy, prepared an application 
and health certificate for reinstatement of 
the policy, but the evidence is in conflict as 
to whether it was signed by the insured on 
that day or on March 31, 1939, and the agent 
agreed to advance the money necessary for 
reinstatement and on March 3lst the agent 
drew his check in favor of the company for 
the necessary premiums and left it with the 
application for reinstatement at the Fresno, 
California, office of the company about 4:00 
P. M. of that day, and they were imme- 
diately mailed to the head office at Los 
Angeles at about 5:00 P. M. of the same 
day and received in Los Angeles the morn- 
ing of April 1, 1939. 

Antwerp was found dead lying on his bed 
partially clothed in the early morning of 
April 1, 1939. He was last seen alive at 
8:00 P. M. the evening before and when 
found had been dead for several hours. He 
was survived by both beneficiaries under the 
policy. 

The company tendered its check to the 
widow for the premiums forwarded but she 
died on August 31, 1939, without accepting 
it and Kennedy, the plaintiff, as adminis- 
trator of her estate and guardian of the 
minor son, instituted suit to recover the face 
of the policy. In the trial court the com- 
pany’s motion for directed verdict was granted 
and the ruling approved in the District Court 
of Appeals, but the Supreme Court reversed 
the judgment, with the statement herein- 
before quoted. The court further said, 


“The further question as to whether the in- 
sured had complied with all the conditions 
for reinstatement imposed by the original 
policy before his death is more difficult. It 
has been held in a number of cases contain- 
ing similar reinstatement provisions that 
where the insured within the authorized 
time furnishes proof of insurability which 
is not open to valid objection in form and 
substance, and tenders all premiums in arrears 


, 


Examination of Insurance Agents 


plus interest thereon, and where in fact the 
insured is in good health at the time he 
makes application for reinstatement, he has 
at that time fulfilled all conditions for rein- 
statement and his subsequent death arising 
from conditions not involved in his proof 
of insurability will not prevent recovery under 
the policy even though the insurer has not 
acted upon his application prior to his death.” 
(Citing cases, particularly the leading case 
of Officer v. New York Life Insurance Co., 73 
Colo. 495, in which the court points out the 
facts were almost identical.) 


Receipt of Premiums and Application 
at Home Office Not Necessary 


The court then goes on to say that while 
there is authority to the contrary, they 
prefer the rule above announced as the 
better rule. The court further stated that 
since no question was raised as to the suf- 
ficiency of evidence of insurability and no 
contention made that the correct amount 
of premium was not submitted, and since 
the application and the money were in the 
hands of the Fresno office and in the mails 
on the way to the home office before the 
death of the insured, 


“The insured had done all that was re- 
quired on his part to reinstate the policy, 
and we see no reason to imply the addi- 
tional condition precedent to reinstatement 
contended for by the defendant (company) 
that the application and the premium should 
have reached the home office of the defend- 
ant before the death of the insured.” 


See also Republic Life v. Craige (Okla. 1940), 
{3 CCH Lire Cases 459] 100 Pa. (2d) 281. 


To Be Continued 


[The concluding part of the author’s discus- 
sion of reinstatement will appear soon in 
the JOURNAL. In this part he will analyze 
and evaluate the various rules governing the 
effect to be given a reinstated policy—whether 
or not the reinstated policy is a new con- 
tract or a restoration of the old policy, and 
the interpretation of incontestable clauses 
in the light of these rules. The Editor.] 


—. 


The Commissioner of Insurance is authorized to make a rule providing that 
qualifications of applicants for licenses as insurance agents will be determined, 
first, by the examination of a written application, from which the Commissioner 
will determine whether the applicant is qualified to take a qualifying examination 
in the class or classes of insurance for which the applicant desires a license, 
provided the questions asked in the examination are reasonable. 

—Opinion of the Minnesota Attorney General, 
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MISSOURI ADOPTS STANDARD 
FIRE INSURANCE POLICY 


Effective July 1, 1944, the Superintendent 
of Insurance for Missouri will approve the 
1943 “Standard Fire Insurance Policy of 
the State of New York” (Chapter 671, 1943 
New York Laws) for the replacement of 
present policies filed by licensed fire insur- 
ance carriers for covering property in 
Missouri. 


Terms of Endorsements 


As to all fire policies covering property in 
Missouri, and having an inception date prior 
to July 1, 1944, and with respect to any loss 
occurring subsequent to noon, standard time, 
July 1, 1944, the Superintendent has re- 
quested an interpretation as though the fol- 
lowing endorsement had been attached: 


DESIGNED FOR ATTACHMENT ONLY TO 
FIRE POLICIES HAVING AN INCEPTION 
DATE PRIOR TO JULY 1, 1944— 

The insured under this policy may elect to 
make claim in case of loss occurring subsequent 
to noon, standard time, July 1, 1944, resulting 
from damage to, or destruction of property lo- 
cated in the State of Missouri, as if this policy 
had been cancelled and rewritten under the 1943 
“Standard Fire Insurance Policy of the State 
of New York” (Chapter 671—Laws of New 
York, 1943), subject to the terms and conditions 
of the forms and endorsements in effect here- 
on, and provided that the same election is made 
with respect to all fire insurance policies in- 
volved in the same claim, and that said election 
shall apply thereafter to all other fire insurance 
policies. 


The Superintendent will permit companies 
to use existing stocks of fire policies when 
the following endorsement is attached to 
those policies having an inception date sub- 
sequent to June 30, 1944: 

DESIGNED FOR ATTACHMENT ONLY TO 
FIRE POLICIES HAVING AN INCEPTION 
DATE SUBSEQUENT TO JUNE 30, 1944— 
This policy is written subject to the provisions, 
stipulations, agreements and conditions of the 
1943 ‘‘Standard Fire Insurance Policy of the 
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State of New York’’ (Chapter 671—Laws of New 
York, 1943) and to the terms and conditions of 
the forms and endorsements added hereto, and 
shall be construed in accordance therewith. 
Until January 1, 1945, existing stocks of 
fire insurance policies may be used as above 
outlined, but on and after such date, the 
use of the Standard Fire Insurance Policy 
will be in order. 


Filing of Agreement 


An agreement, signed by an officer and indi- 
cating an intent to comply with the fore- 
going requirements, must be forwarded to 
the Superintendent by each company. The 
Superintendent will not accept a single 
agreement for an associated group of car- 
riers and he requests that in such cases a 
separate agreement be filed for each indi- 
vidual carrier. The agreement, copies of 
which have been directed to the insurance 
carriers for their signature and return to 
the Superintendent, provides that if, through 
error or omission, the clause to be attached to 
fire policies with an inception date after 
June 30, 1944, is not attached, then, in the 
event of loss, it shall be read into the policy 
just as if it had been attached thereto and 
made a part thereof. 


LIFE INSURANCE SOLICITATIONS ON 
INDIANA MILITARY AND 
NAVAL RESERVATIONS 


In a recent ruling by the Indiana Insurance 
Commissioner, it has been ordered that only 
such agents, resident and non-resident, as 
are duly licensed in Indiana to represent life 
insurance companies licensed in Indiana will 
be admitted to the military and naval reser- 
vations located in the state, and the solici- 
tation of life insurance is to be confined 
strictly within the provisions of War De- 
partment Circular No. 241. 


This circular containing the policy of the 
War Department enjoins the admission of 
a life insurance company representative to 
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an Army post, camp, or station without sub- 
mission of written evidence of prior appoint- 
ment having been made with some specific 
officer, warrant officer, enlisted man, or mem- 
ber of the WACs stationed on the post, 
camp, or station concerned. The limited 
right of solicitation extends only to repre- 
sentatives of life insurance companies licensed 
to do business in the state in which the par- 
ticular post, camp or station is located. 


ILLINOIS REGULATES ADVERTISING 
OF ACCIDENT AND HEALTH POLICIES 


Rules and regulations relating to the adver- 
tising of accident and health policies have 
been promulgated in Illinois. 


These rules and regulations relating to ad- 
vertising are the result of months of study 
on the part of the Insurance Department 
staff members and a committee of twenty- 
five Illinois accident and health executives, 
of which George F. Manzelmann, President 
of the North American Accident Insurance 
Company, is Chairman. 


The cooperation of various companies and 
associations doing an accident and health 
business in Illinois was solicited by the De- 
partment of Insurance in order that confu- 
sion resulting from a change in policies 
would be held at a minimum. 


Purpose of Rules 


The Department believes that the regula- 
tions, if followed literally, will enable the 
insuring public to avoid misunderstanding 
and misinterpretation of their contracts, 
while at the same time it will be possible 
for insurance companies to advertise the 
merits of their policies in an effective manner. 


Provisions of the More Important Rules 


Among the more important rules recom- 
mended are the following: Advertising must 
truthfully and fairly represent the benefits 
in the contracts, avoiding even misleading 
conclusions resulting from such advertising; 
advertising must be factual, and the accu- 
racy made in advertising must be capable of 
definite proof; emphasis must not be given 
to maximum benefits without sufficiently re- 
ferring to smaller benefits for losses which 
are likely to occur more often; family group 
accident and health policies and family group 
hospitalization policies must be advertised 
with a sufficient explanation of the benefits 
which apply to all members of the family. 


The regulations became effective as of 
May 1, 1944. 
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INVESTIGATION OF INSURANCE 
DEPARTMENT IN NORTH DAKOTA 


A seven man Interim Investigating Commit- 
tee has been established by the North Dakota 
legislature for the purpose of investigating 
charges against the Department of Insur- 
ance. Its investigation, within and without 
the State, will inquire into the operation of 
the several departments, agencies, and funds 
under the jurisdiction of the Insurance Com- 
missioner. The line of investigation will fol- 
low possible failures or refusals to comply 
with 1943 and 1944 laws, the unauthorized 
payments for reinsurance, and questionable 
practices in the adjustment of losses. 


In connection with such investigation, all 
licensed insurance companies and their offi- 
cers, agents, and employees, are required 
to obey all subpoenas and orders to produce 
records, “at any place within the county 
where it shall have its principal office or any 
other office which may have evidence, records 
and documents desired by the Committee 
or its authorized member or representative, 
whether within or without this state” and 
failure to obey such summons may subject 
the offending company to the penalty of 
having its license cancelled. 


PRESIDENT APPROVES AMENDMENT 
TO DISTRICT OF COLUMBIA 
FIRE AND CASUALTY ACT 


On April 22, 1944, the President of the 
United States approved a bill to amend the 
Fire and Casualty Act of the District of 
Columbia. The new law—Public Law 291 
—provides for alternative and less drastic 
penalties in the form of money penalties 
where violations of the law are not suffi- 
ciently flagrant to justify the revocation or 
suspension of an insurance company’s cer- 
tificate of authority. Prior to the amend- 
ment, the Superintendent of Insurance had 
no choice but to revoke or suspend the cer- 
tificate regardless of the nature of the in- 
fraction, or, on the other hand, to ignore 
a minor violation. Similar provisions are 
applicable to individuals and their licenses 
as agents and brokers. 


A reduction from $5,000 to $1,000 in the 
principal sum of the bond required to be 
posted by resident and nonresident brokers 
is provided. The law also strengthens the 
regulation of agents and brokers by making 
it impossible for them to justify placement 
of a risk with an unauthorized company by 
demanding abnormal provisions in the pol- 
icy or by demanding a cut rate. 
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INSURANCE FEATURES OF 
WORKMEN’S COMPENSATION 
LAWS—Concluded * 


29 Cornell Law Quarterly 353 (March, 1944) 
By Arthur Lenhoff 


Formerly justice of the Supreme Constitutional 
Court of Austria; now Assistant Professor of Law 
and Librarian, University of Buffalo. 


Employer’s Breach of Policy Term 


In the preceding part of his discussion of 
workmen’s compensation laws, summarized 
on pages 154-155 of the March, 1944, Journal, 
the author pointed to the independence of 
the worker’s insurance status as the element 
which controls all branches of social insur- 
ance. Now, it remains to be seen whether 
the employer-insurer relationship is affected 
by that working principle. The cases in point 
present various situations reducible to three 
types. 


The first two types hinge upon the employer’s 
breach of a policy provision such as the 
notification clause; in one type the employer 
is the plaintiff and in the other, the defend- 
ant. As defense against an employer’s suit, 
in Wisconsin Michigan Power Co. v. General 
Casualty & Surety Co., 233 N. W. 333, the 
insurer charged non-compliance of the em- 
ployer with the notice provision, but the 
Michigan Supreme Court dismissed the 
action. 


The second type, involving the employer 
as defendant, is illustrated in Fidelity and 
Casualty Co. of N. Y. v. Vantaggi, 2 N. W. 
(2d) 490, where the insurance company sued 
the employer for reimbursement for failure 
to notify the company of the accident. While 
the court below dismissed the action on a 
highly technical ground, the highest court 
remanded the case. The decision is not com- 
mendable because of its dubious construction 
of the notice provision as obligatory, whereas 


* This is the last half of a discussion of work- 
men’s compensation laws. A summary of the 
first half of this subject appears in the March 
issue of the Journal, at pages 154-155. 
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its character has generally been accepted as 
falling within the class of conditions. Finally, 
since it is the function of the industrial board 
to find the facts which show the occurrence 
of an industrial accident, the failure of an 
employer to make them known to his insurer 
is immaterial to the risk. 


Where a breach of a condition or warranty 
affects that risk, quite a different question 
is raised, as may be seen in Gise v. Fidelity 
& Casualty Co. of N. Y., 206 Pac. 624, where 
an employer attempted to recover the ex- 
penditures incurred in defending a compen- 
sation claim of his fifteen-year old employee, 
whose employment violated the employer’s 
promise to his insurer as to non-employment 
of juvenile workers. There is no public in- 
terest in sparing an employer from liability 
for damage to the insurer caused by deliberate 
or reckless misconduct which increases the 
risk assumed. 


Attempted Cancellation 


The third type of cases centers in the prob- 
lem of the continuation of the compensation 
insurer’s obligation until his compliance with 
the statutory requirements for the termina- 
tion of the obligation. The crucial point is 
illustrated by a certain group of cancellation 
cases. In each of them the decision turned 
upon the question whether despite a failure 
to file a notice of the termination of the 
insurance contract with the administrative 
agency, the insurance company should be 
held released from liability because of other 
insurance covering the same risk or because 
of the fact that the termination of the re- 
lationship originated in an agreement or in 
an act of the employer, but not in an act 
of the insurance company itself. 


In Arner v. Manhattan Spring and Couch Co., 
191 N. E. 535, three insurance companies 
had insured the compensation risk; when 
the employer agreed with one of the com- 
panies to have its policy cancelled, this com- 
pany considered itself released from liability. 
However, the court found against the com- 
pany when an accident occurred after that 
cancellation, but before cancellation was 
communicated to the board. 
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Likewise the court held it immaterial that 

the insurance contract had been terminated 
where notice of termination had not been 
given to the board. Such was the case in 
Hamburger v. Wolfe-Smith, 205 App. Div. 
a and in Md. Casualty v. Moss, 267 N. W. 
19. 


Extension of Coverage by Agreement 


In the field of private insurance, the parties’ 
conduct and words, particularly if evinced 
in the insurance policy, have been given a 
binding effect. This is not true of compen- 
sation insurance. There, the denial of cover- 
age regardless of the parties’ expressed 
intention conforms with the tendency to 
repudiate the estoppel concept in the sphere 
of social insurance through strict definitions 
of both the legislative purpose and the limited 
jurisdiction of the administrative agencies. 
As a matter of fact, constitutions and statutes 
have restricted the duty to compensate, with- 
out any fault-test, to the employer-employee 
relationship. Conceivably, all social insur- 
ance at present depends upon the existence 
of an employment relationship. 


Although the doctrine of estoppel is re- 
sorted to in such cases as Kennedy v. Kennedy 
Mfg. Co., 177 App. Div. 56, estoppel is not 
the true basis of these decisions as can be 
seen from the test applied to them by the 
Court of Appeals where the presence or 
absence of an employment relationship con- 
stitutes the preliminary question. Conclusions 
drawn from the facts by the administrative 
authorities with respect to the existence or 
the special character of an employment re- 
lationship must be given “presumptive weight,” 
someting to Davis v. Dept. of Labor, 317 U. S. 


Not only the relationship involved in a case, 
but also the nature of the contingency for 
which compensation is claimed has to satisfy 
the statutory requirement. As the years go 
by, emphasis in the opinions is shifting from 
estoppel to an examination of the facts to 
determine the existence of an employment 
relationship, a covered employment, or a 
covered accident, as the case may be. Just 
as the nature of the relationship as such was 
not disputed in the Kennedy case, supra, 
neither was the industrial nature of the ac- 
cident disputed in Harding v. Industrial Com- 
mission, 29 P. (2d) 182. 


Waiver and Estoppel 


There still remains room for the utilization 
of waiver and estoppel. One might say that 
wherever the parties can exercise freedom 
of contract, they are allowed by law to alter 
the terms of the contract by either words 
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or conduct. Whether such words or conduct 
constitute a waiver is to be determined by 
the board. 


Equity Jurisdiction of Board to Reform 
Insurance Policy 


Primarily, the question of the board’s power 
to grant equitable relief arises when reforma- 
tion of the insurance policy is attempted by 
the administrative agency. After typical 
opposition to increase in administrative ac- 
tion, a New York rule was established in 
Royal Indemnity Co. v. Heller, 176 N. E. 322, 
that the board is empowered to determine 
the entire controversy in the administrative 
action. Once their decision is made it is 
final; any new action on material embraced 
in that decision must run against the defense 
of res judicata. 


Can one in whose interest it is to leave the 
policy as it stands, forestall such an adminis- 
trative reformation? In Barone v. Aetna Life, 
183 N. W. 900, the Court of Appeals allowed 
the employer to pursue civil action for re- 
formation of the policy before the courts; 
the opinion, however, sustained the juris- 
diction of the board over equitable defenses, 
and it advanced the concept of concurrent 
jurisdiction ruled by priority, so that race 
will be to the swift. 


The New York doctrine illustrates the difficulty 
of finding a satisfactory solution of the prob- 
lems inherent in jurisdictional competition. 
It is a fact, however, that, as compared with 
the ever-mounting number of reformation 
cases decided by the board, no contrary 
court decision has been reported; it can only 
mean that the carriers, well-advised and 
realistic as they are, no longer cherish any 
illusions about the prospects of getting a 
court decision before the completion of the 
compensation proceedings, which are noted 
for their expeditiousness. In Kansas, courts 
have held in favor of the primary jurisdic- 
tion of the board. 


In regard to the extent to which adminis- 
trative agencies may go in the exercise of 
their equitable power, the Third Department 
recently held, in Matter of Gelbin v. Metro 
Goldwyn Mayer, 261 App. Div. 196, that equity 
may relieve a claimant from the unjust re- 
sults of the statutory bar against the com- 
mencement of a compensation action when 
the claimant has already received a judgment, 
and allowed an award to be rendered against 
the insurance carrier despite the existing 
judgment. At common law it has been 
generally held that employment of one 
remedy eliminates recourse to the other 
remedies forever. Yet, as many cases 
demonstrate, equity may occasionally make 
an exception to this rule. 
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Misrepresentations by Employees 


Notwithstanding the large stock of curatives, 
there still remain iniquitous situations for 
which compensation insurance, unlike private 
insurance, has no dose to administer—mis- 
representations by employees. Of the cases 
bearing on this subject, those concerning 
accidents to minors employed in violation 
of a statute reveal an important aspect of 
the problem. For the most part the courts 
have been reluctant to regard these employ- 
ments as absolutely void, although the ques- 
tion of their coverage is far from being 
uniformly answered. 


Although at one time the minor could choose 
between a compensation claim or an action 
at common law based upon the wrong done 
by employing him contrary to statutory in- 
terdiction, the trend since 1920 has been to 
restrict the minor to a compensation claim; 
as a deterrent, a sanction was added provid- 
ing, in case of transgression, for a double 
award against the employer alone, and not 
against his insurance carrier. 


In contradistinction to private life, health 
and accident insurance, social insurance law 
does not deny benefits on account of false 
statements about facts, however material 
they may be to the risks inherent in the job. 
In general, social insurance law has set up 
no standards of fitness, health, or morals as 
a qualification for coverage. The fact of 
employment is the thing which counts in 
compensation insurance law. 


From a strict legal point of view, a serious 
problem is raised where the fraud concerns 
the identity of the employee, as distinguished 
from his age or health. Under such circum- 
stances, no employment contract comes into 
existence. However, no case is reported 
which raises the problem. 


Conclusions 


In general, practical results reached by the 
agencies and courts have stood the test of 
correctness and soundness. It is true that 
they have not always been particularly 
scientific in the proper demarcation of the 
field of compensation law, but that is pri- 
marily the fault of the 19th century profes- 
sion that saw a confusing resemblance between 
tort doctrines and compensation acts; an 
abundance of purely legal questions inhere 
in this particular form of compensation in- 
surance as a result of its connection with 
private insurance companies. 


Some suggestions derived from the general 
theme running through the particulars may 
perhaps help to round the presentation. By 
way of contrast and by way of comparison, 
this study, on the one hand, drew a sharp 
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distinction between compensation insurance 
and (private) liability or accident insurance, 
and, on the other hand, suggested a defini- 
tion of the concepts of compensation insur- 
ance in the light of social insurance law. 
Their sociological and economic affinity is 
obvious. 


Nevertheless, there still remains the pos- 
sibility in compensation insurance that by 
the termination of the contract with service 
of the notice upon the commissioner and 
after expiration of a certain period, the 
coverage is lost unless and until the em- 
ployer has obtained another policy. Nothing 
short of placing all the wage earners under 
a compulsory insurance system geared to 
automatism could eliminate the last oppor- 
tunity for the exercise of an employer’s 
volition. 


Becoming aware of the striking differences 
between the old field of insurance law and 
the new field of compensation insurance, one 
may question the propriety of carrying over 
methods utilized in the old field, treated more 
or less as a matter of private law, into the 
new. There is need for both a critical ex- 
amination of that ready-made approach and 
a search for a new method appropriate to 
the subject. 


In the latter regard, the advent of old age, 
survivor’s and unemployment insurance law 
in recent years has produced an analogue 
which, in planning for a unification of the 
administration of social insurance, will have 
to be taken into account. While differing in 
the kind of relief offered, the three branches 
of social insurance all aim at protection 
against the risk of the loss or the impair- 
ment of earning power, hazards inherent in 
the wage earner’s position in an industrial 
society. 


INNOCENT MISREPRESENTATIONS 
OF HEALTH IN INSURANCE 
APPLICATIONS 


28 Minnesota Law Review 141 
(February, 1944) 
By William L. Prosser 


Member of the Minnesota Bar. 


Laury v. Northwestern Mutual Life Insurance 
Company, 230 N. W. 648, came to the right 
result, but declared some rather disturbing 
insurance law for Minnesota. Laury was 
a young man who, as applicant for insur- 
ance, stated that he had been in “good 
health” for the past five years; subsequently 
he died of an epileptic fit. When suit was 
brought by his mother as beneficiary of the 
life insurance policy, the company brought 
forth evidence of Laury’s having fainted 
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after a dive four years before the applica- 
tion, unidentified “disturbances” during ath- 
letic exercises earlier still, and four or five 
headaches with a “slightly stupid” feeling in 
the morning. The jury returned a verdict 
for the plaintiff. 


On appeal, the supreme court of Minnesota 
proceeded to apply, without any specific 
mention of it, the familiar section of the 
Minnesota statutes governing life insurance, 
which reads: 


Misrepresentation by applicant. No oral or 
written misrepresentation made by the assured, 
or in his behalf, in the negotiation of insurance, 
shall be deemed material, or defeat or avoid 
policy, or prevent its attaching, unless made 
with intent to deceive and defraud, or unless 
— matter misrepresented increases the risk of 
Oss. 


In the light of this statute the court con- 
cluded: 


1, That the question whether the insured, at the 
time of the application, suffered from some 
form of epilepsy, was for the jury and not for 
the court. 

2. That the question whether the insured, at the 
time of the application, suffered from such an 
illness at the time of the application, the matter 
misrepresented increased the risk of loss, was 
for the jury and not the court. 

3. That if he did suffer from such an illness at 
the time of the application, and that illness in- 
creased the risk of loss, the policy was avoided 
even though he was ignorant of his affliction, 
and his misrepresentation was an innocent one. 


The verdict for the plaintiff was affirmed— 
a result of which no disinterested party is 
likely to complain. Nevertheless, with all 
deference to the learned court, it is suggested 
that all three of the above conclusions are 
wrong. The second one calls for little com- 
ment, considering the nature of epilepsy. 
On the first issue, however, there is at least 
room for argument that there was nothing 
for the jury. Did the applicant’s answer 
to questions about his health represent facts? 
And on this issue, should not the decision 
iy been, as a matter of law, for the plain- 
tuft 


In the light of the ordinary interpretation 
of “good health” both in and out of court, 
it would seem that Laury was reasonable in 
concluding that he was in good health, espe- 
cially in the light of medical examinations 
which found nothing wrong. The court, of 
course, was not required to do more than 
affirm a verdict for the plaintiff; but should 
= verdict have been directed at the 
trial? 


If it is assumed that Laury was afflicted 
with epilepsy when he applied for life in- 
surance, there remains the court’s third con- 
clusion that the policy was then avoided even 
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though he was ignorant of his affliction 
and his misrepresentation was made inno- 
cently and in entire good faith. If this is 
the law, it means that risk of death at any 
future time which may be traceable to latent 
and unknown conditions of health existing 
at the time of the application does not fall 
upon the insurance company but upon the 
insured. Certainly that is not the layman’s 
understanding; nor is it the law in other 
states. 


By way of background to the discussion of 
the statute which is to follow, it must be 
remembered that it took a national scandal 
and an historic investigation in New York, 
before insurance companies put on the finan- 
cial integrity, honesty and fair dealing which, 
with rare exceptions, have characterized 
them at the present day. In early struggles 
with inequitable insurance companies, there 
developed a common law rule that state- 
ments of health are to be taken merely as 
statements of opinion; it followed that they 
would not avoid the contract unless the 
opinion was consciously false. Obviously 
the decisions from which this rule sprang 
were a species of legislation to defeat the 
clear intent of inequitable insurance com- 
panies. Nevertheless, a statute was needed. 


The Statute 


The statute quoted earlier in this digest was 
enacted in 1895, having been adapted from 
the model act of Massachusetts of 1887. The 
question is whether the statute changed the 
common law rule that statements as to health 
are to be taken merely as statements of opin- 
ion, and will not avoid the policy if they are 
made in good faith. Four things are to bz 
said: (1) The statute is negative only, its 
purpose being to prevent the misuse of war- 
ranties to take advantage of innocent and 
immaterial misstatements in the application, 
as is clear in the earliest case, Price v. Stand- 
ard Life & Accident Ins. Co., 95 N. W. 1118. 
(2) The statute deals only with the effects 
of representation, not with the construction 
of the questions and answers themselves; 
but according to the common law rule, the 
question is construed to ask for an opinion, 
the applicant gives an opinion, and there is 
no representation. This argument seems 
never to have been presented to the supreme 
court of Minnesota. (3) At the present day, 
at least, the statute must be construed to- 
gether with the standard policy statute which 
provides that “all statements made by the 
insured shall in the absence of fraud be 
deemed representations and not warranties.” 
If there is any conflict between this statute 
and the one above quoted referring directly 
to misrepresentations, the standard policy 
statute must prevail. So far as it appears, 
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the relation between the two statutes has 
never been brought to the attention of the 
supreme court of Minnesota. (4) The Minne- 
sota misrepresentation statute is identical, 
or substantially so, with the statutes found 
in seven other states which have construed 
it to mean that misstatements as to health 
will not avoid the policy if they are inno- 
cently made. 


The Cases 


Despite the good interpretation of the stat- 
ute in the Price case, supra, a dictum that 
innocent representation of health will avoid 
the policy crept into the Minnesota cases 
through an opinion of Justice Dibell, in 
Johnson v. National Life Insurance Company, 
144 N. W. 218, in which the issue was not 
presented by the facts, and in which the 
question undoubtedly was not argued by 
counsel. This dictum developed later into 
the “harsh rule” in Lawian v. Metropolitan 
Life Insurance Company, 300 N. W. 823, that 


conscious misrepresentation is not excused 
by the mistaken belief that an ailment is 
temporary or trivial. 


Conclusion 


The “harsh rule” did not exist under the 
common law. Representations of health 
were construed to be opinions only, and 
did not avoid the policy if made in good 
faith, As is evident from the foregoing, 
there is nothing in any of the cases to indi- 
cate that anyone ever set before the court 
the history of the statute, or any argument 
as to what it was intended to accomplish, or 
what it means. 


It is respectfully suggested that, although 
the Laury case was rightly decided, the con- 
clusions by which the result was reached 
were wrong. There is still time to reconsider 
those conclusions which cannot be regarded 
as firmly established in the law of Minne- 
sota. 


x Let’s All Back 


x the Attack... 


x with War Bonds! 
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LANDLORD'S LIABILITY—CHILD’S FALL 
THROUGH DEFECTIVE SCREEN 


With the passing of cold weather, and the 
replacement of storm windows with screens, 
the annual problem of proper screen repair 
arises to harass the apartment owner and 
landlord already burdened with problems 
of building maintenance at a time when ma- 
terials for replacement and repair are difficult 
or impossible to obtain. 


Well-intentioned though he may be, the 
landlord may experience some difficulty in 
effecting a repair promised a tenant who has 
complained about some condition of disre- 
pair on the premises which results in a haz- 
ardous condition. However, if he is to escape 
liability for injuries occasioned by such con- 
dition, it behooves him to remove the hazard 
which, though it may require the exercise of 
some ingenuity, can be done. 


To particularize, if a landlord and his wife— 
both of whom are active in looking after the 
premises—have been warned by a second 
floor tenant that a screen on a front room 
window is defective, and that there is some 
danger of a two-year-old child falling 
through the screen, the landlord will be 
liable in an action brought by the tenant for 
the death of his child for his failure to prop- 
erly repair the screen in accordance with 
his promise to do so, where such failure is 
the proximate cause of the child’s fatal fall 
through the screen and where it is not shown 
that the tenant or his wife was contribu- 
torily negligent. This is the rule in Minne- 
sota, and the principle is also stated in the 
Restatement of Torts at Section 357: 


A lessor of land is subject to liability for * * * 
a condition of disrepair existing before or aris- 
ing after the lessee has taken possession, if (a) 
the lessor * * * has agreed * * * to keep * * * 
in repair, and (b) the disrepair creates an un- 
reasonable risk * * * which the performance of 
the lessor’s agreement would have prevented. 


In the interesting case of Saturnini, Special 
Admr. v. Rosenblum, handed down on April 6, 
1944, by the Minnesota Supreme Court, 10 
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What the Courts 


Are Doing 


CCH NEGLIGENCE CAses 641, a tenant—the 
father of a two-year-old boy who plunged 
to his death through a defectively repaired 
screen—recovered $2,161 from the landlord 
who had agreed to repair the screen. 


Notice to Landlord of Defective Screen 


There was ample evidence that both the 
tenant and his wife, fearful that one of their 
two small children might fall through a 
screen on the front room window, had re- 
peatedly warned both the landlord and his 
wife, as well as the caretaker, that. the 
screen was loosened from its frame at the 
side and bottom, that it was rusted and cor- 
roded, and that it did not reach to the 
wooden frame of the screen. Makeshift re- 
pairs by the caretaker proved ineffective: he 
attempted to nail down the rotted mesh, it 
did not hold; he tried again and nailed ona 
small strip, but the mesh again became sep- 
arated from the frame. It was shortly after 
the last attempted repair that the two-year- 
old child of the plaintiff tenant crawled upon 
a radiator in front of the window when both 
parents were out of the room. Almost im- 
mediately after the boy had gone to this 
front room, the plaintiff tenant went to get 
him and to call an older boy for dinner. 
During the short interval he was alone, he 
fell to the ground through the screen and 
died the same day. 


Instructions to the Jury 


The Minnesota Supreme Court found no 
error in the trial court’s instructions to the 
jury which included the following: 


As to the duties of a landlord in cases such as 
we are here considering, where the landlord 
agrees to repair and keep in repair the leased 
premises, if he is negligent in making or failing 
to make the repairs agreed upon and such failure 
results in an unsafe condition of the premises, 
he is Hable for damages caused thereby. That 
is the general rule, but the landlord is in no 
sense an insurer of the safety of his leased prop- 
erty, that is, in the absence of a contract, be- 
tween the parties, an agreement between the 
parties, there is no duty on the part of the land- 
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lord to fix a screen on a window suitable to 
keep children from falling out, and there was 
no duty in this case. The duty was to repair 
the screen in such a way as not to make it 
hazardous or dangerous for children. 


The making of the agreement to repair, and 
the provisions thereof, were submitted as 
questions for the jury’s determination. In- 
structions likewise were given on the ques- 
tions of proximate cause and the contributory 
negligence of the parents—which issues 
were also submitted to the jury which re- 
turned a verdict of $2,161 for the tenant 
against the landlord. The latter’s motion for 
judgment or a new trial was denied by the 
trial court, and he appealed. 


Landlord’s Objections 


It was contended by the landlord that there 
was no evidence of an agreement to furnish 
screen of sufficient strength to prevent the 
decedent from falling; that the failure to 
provide a new wire mesh or adequately re- 
pair the screen was not the proximate cause 
of the accident; and that there was contribu- 
tory negligence on the part of the parents 
which relieved the landlord from liability. 


Scope of the Contract to Repair 


There was ample evidence that the landlord 
had agreed to repair the screen in order to 
lessen the danger of the children falling 
through it. Both the tenant and his wife had 
clearly explained to the landlord that they 
were worried about the possibility of one of 
the children falling through the screen, and 
the jury was justified in finding that the 
landlord promised to remove, partially at 
least, this hazard, by placing new wire mesh 
in the frame, or at least to repair it so that 
the wire mesh would not tear loose from 
the frame to the danger of the children. 


The evidence was clear that the landlord 
negligently failed to repair the screen as he 
had agreed. The old wire mesh which had 
rusted was not replaced, nor was this mesh 
ever fastened securely to the frame. Since 
the wooden frame did not give way, the 
conclusion was justified that the child must 
have fallen through the large hole made by 
the separation of the mesh from the frame. 


Failure to Repair as Proximate Cause 


It was not necessary, for the purpose of per- 
forming the contract and to avoid liability, 
that the landlord so repair the screen as to 
prevent the accident. A new wire mesh, or 
an adequate repair job on the old mesh 
might not have prevented the fatal fall. How- 
ever, even though a new mesh or adequate 
repair of the old mesh still had proved in- 
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adequate to prevent the child’s death, there 
would have been no liability on the part of 
the landlord. The agreement to repair was 
to minimize the danger of falling, rather than 
to prevent such an occurrence. But the 
makeshift repairs did not even lessen this 
hazard. A comparatively slight resistance 
would probably have prevented the accident. 
It was for the jury to determine whether or 
not the failure of the landlord to perform his 
agreement, thus interpreted, was the proxi- 
mate cause of the accident, and there was 
clear evidence to sustain its finding that the 
negligence complained of was the proximate 
cause of the accident and attendant dam- 
ages. 


Parents’ Contributory Negligence 


The facts in this case disclosed that both par- 
ents maintained a constant and painstaking 
watch over their children. That they were con- 
cerned about the window hazard was amply 
borne out by their repeated warnings to the 
landlord that this danger existed and that 
the screen should be repaired. They re- 
quired the glass windows to be closed on 
most occasions to insure their children’s 
safety. There was no evidence in the record 
that either of the parents had placed the boy 
on the window sill, or that they knew he 
climbed thereon. Here again, there was 
ample evidence to sustain the finding of the 
jury that there was no contributory negli- 
gence, and the reviewing court affirmed the 
trial court’s order denying the landlord’s 
motion for judgment or a new trial. 


DECLARATION AS PROOF OF 
DELIVERY OF POLICY—HEARSAY 





The objection usually made, at the trial, 
to the admission of res gestae declarations 
is that they are not sufficiently close in point 
of time to the event or fact to which they 
relate, and so are not spontaneous. Not so 
familiar is the objection, going to the very 
essence of res gestae statements, that, apart 
from the declaration sought to be admitted, 
there is no evidence of the main or principal 
fact which the res gestae statement purports 
to be explanatory or illustrative of. 


In the recent case of Fitzpatrick, et al. v. 
Woodmen of the World Life Insurance Com- 
pany, decided April 3, 1944 by the Kansas 
City, Mo., Court of Appeals, 9 CCH Life 
Cases 822, suit was brought by the benefi- 
ciaries of a life insurance policy alleged to 
have been issued to the deceased insured, 
Doctor Foster, earlier on the day on which 
he was killed in an automobile accident. 
No certificate of insurance was ever found, 
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and the defendant insurer denied ever hav- 
ing issued and delivered the certificate to 
the insured. The plaintiff’s evidence of de- 
livery was supplied by a witness, Mr. Purnell, 
a friend of the insured, who testified that 
on the day on which the insured was killed, 
the witness was in the insured’s office when 
a man came into the adjoining reception 
room. The witness then went into the 
reception room and the “man” (whose 
identity the record does not disclose) then 
entered the insured’s office, and left after 
a few minutes. Doctor Foster then called 
the witness back into his office. 


“‘After he left Dr. Foster called me and I went in 
there and he handed me a policy and said, ‘Here 
is a policy taken out for the Oak Grove Church 
which has just been delivered to me’, and then 
he told me that he wanted me to see that it was 
carried out and he laid the papers on his desk. 
He didn't lock the door and we left together’’. 
“The witness further testified that he had two 
pairs of glasses with him at the time in question, 
but only one pair with which he could read fine 
print and this one was in his coat in the recep- 
tion room, but that he saw on the paper that the 
doctor handed him ‘Woodmen of the World’; 
that the certificate consisted of ‘just folded 
sheets of paper together’; that he opened up the 
certificate, but could not read the fine print, and 
said to the doctor: ‘I can’t read only that large 
print’; that the doctor said it was not necessary 
for him to get his other glasses; that the certifi- 
cate was taken out ‘for the Oak Grove Church to 
be used in improving that church’. The witness 
stated that, when he opened up the certificate, 
he could not see the fine print on the inside but 
he could see ‘Woodmen of the World’, Later, 
he was shown a specimen copy of the kind of 
certificate, that defendant was issuing at the 
time of the application, alleged to have been 
delivered to Dr. Foster. (At the top, in large 
print, appears the words ‘WOODMEN OF THE 
WORLD LIFE INSURANCE SOCIETY’.) and 
he was asked: 

“Q. And when you opened that document there 
that afternoon what words could you read? A. 
These at the top, ‘WOODMEN OF THE WORLD 
LIFE INSURANCE SOCIETY’. I could read the 
words in large print, but I couldn't read the 
fine.”’ 


Primary Proof Insufficient 


The insurer denied that any certificate had 
been issued, because the insured had failed 
to submit a urine specirnen, necessary for 
the completion of his medical examination. 
The local secretary of the defendant denied 
having made delivery of the alleged certifi- 
cate. Doctor Foster’s declaration was ad- 
mitted in evidence as res gestae to prove 
delivery of the certificate, and from this 
ruling the insurer appealed. The Court of 
Appeals of Kansas City, Mo. reversed the 
judgment for the plaintiff, and held that the 
principal fact, which the declaration as res 
gestae was offered to prove, was the delivery 
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of the certificate. However, in the absence of 
the declaration itself, there was no proof 
of delivery; and since evidentiary res gestae 
are not primarily competent to prove the 
principal fact of which they are explanatory, 
a verdict should have been directed for the 
defendant. 


Quoting from the authorities the court said: 


“From the very nature of evidence admitted as 
part of the res gestae, there must be a main 
or principal fact.’’ (22 C. J. p. 449.) ‘There 
must be a main or principal fact or transaction, 
and only such declarations are admissible which 
grow out of the principal transaction and serve 
to illustrate its character, and are contemporary 
with it and derive some degree of credit from 
it’. (Jones On Evidence Civil Cases (4th Ed.) 
PP. 662, 663.) ‘Declarations standing by them- 
selves are hearsay; there must be some main 
fact or act, which is itself admissible in evi- 
dence; declarations are admissible only in con- 
sideration of their bearing to such main fact or 
act certain relations."’ (Lund and wife v. In- 
habitants of Tyngsborough, 63 Mass. 36, 44.) 
‘‘Minor matters which constitute the res gestae 
of a major subject are things so closely con- 
nected therewith as to be substantially involved 
therein and to explain or illustrate it. Andrews 
v. United States C. Co., 154 Wis. 82, 142 N. W. 
487. It follows, as counsel for appellant con- 
tends, that there must be a material major 
circumstance in order that there be evidentiary 
res gestae, and that the latter are not, primarily, 
competent to prove the former."’ (Andrzejewski 
v. Northwestern Fuel Co., 158 Wis. 170, 175, 176.) 
See, also, Hhrlinger v. Douglas, 81 Wis. 59, 62; 
Mitchum v. The State of Georgia, 11 Ga. 615, 622, 
624; Huth v. Huth, 30 S. W. (Tex.) 240; State v. 
Whitt, 113 N, C. 716; State v. Williams, 32 So. 
(La.) 402.) 


Envelope Not Proof of Delivery 


The plaintiff sought to supply proof of 
delivery as the necessary foundation for 
res gestae, by evidence that on a day subse- 
quent to the death of Doctor Foster, his 
widow and his son-in-law found in the doc- 
tor’s office an envelope with the insurer’s 
name printed on it, such as was used to 
enclose certificates of insurance such as the 
defendant customarily issued. However the 
court held this to be no evidence of delivery 
of the alleged certificate: 


“There was no evidence of the delivery of the 
policy, outside of the declarations of Dr. Foster 
to Mr. Purnell. The envelope that was found by 
the widow and the son-in-law of Dr. Foster, in 
the latter's office, is not shown to have had any 
connection with the alleged certificate. Mr. Pur- 
nell did not state that he saw any envelope in 
the office of Dr. Foster, He said that the docu- 
ment shown him py Dr, Foster ‘was just folded 
sheets of paper together’. There is an entire 
absence of any testimony that the envelope en- 
closed or was connected with the alleged certifi- 
cate of insurance in question. It will be 
remembered that the Doctor had held four certi- 
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ficates of insurance with the defendant, any one 
of which, may have been enclosed by the en- 
velope in question. It is true that plaintiffs’ 
testimony shows that they did not find any old 
certificate (or, in fact, any) in the Doctor's office, 
yet, giving due weight to this circumstance, to 
say that the envelope enclosed the alleged cer- 
tificate in question would be indulging in the 
rankest speculation."’ 

In view of the doubtful character of the 
plaintiff’s evidence, as against the unequivo- 
cal and unimpeached denial of the defendant 
that the alleged certificate had been issued 
or delivered to the insured (the identity of 
the “man” who called on Dr. Foster not 
having been established or connected with 
the defendant other than by the res gestae 
statements), the court’s decision commends 
itself as just and proper. 


SUDDEN EMERGENCY AND 
CONTRIBUTORY NEGLIGENCE 


Although prima facie guilty of contributory 
negligence, whether or not in view of an 
emergency confronting him a plaintiff motor- 
ist is in fact contributorily negligent is not 
a question to be decided as a matter of 
law by the court but is for the jury. 

In Dupea v. City of Seattle (Wash. 1944), 
20 CCH Avutomosite CAsEs 354, plaintiffs 
were driving on a road improved with an 
eighteen foot strip of black top. As they 
approached the crest of the hill, they saw 
the top of a city bus coming toward them 
on their side of the improved portion of 
the street, and almost immediately the cause 
for its wrongful position was apparent. 
There was a pile of dirt on the west half of 
the pavement, and in front of it a warning 
barricade, sometimes called a “horse,” with 
two wide bars painted in black and white 
stripes indicating that the westerly side of 
the road was impassable. It was so because 
a transverse ditch had been excavated, ex- 
tending from the west side of the road to 
about the middle of the black-top strip. The 
bus had just about cleared the obstruction, 
and was turning onto its proper side of the 
road. The plaintiff driver then veered to the 
left into the path of the oncoming bus. 


The plaintiffs sued the city alleging that 
the city’s water department had been negli- 
gent in failing to post any warning signs or 
signals to warn traffic approaching from 
the south that the road ahead was barricaded 
on the west side, and that consequently 
south-bound traffic was forced to pull over 
into the north-bound lane of travel, until 
the barricaded portion of the road was 
passed. 


The City contended that the plaintiff driver 
was guilty of contributory negligence as to 
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speed and in leaving his side of the roadway 
to drive onto the left half of the road. At 
the close of the testimony of the two plain- 
tiffs, the court being of the opinion that 
there was no evidence of negligence on the 
part of the city, and that the evidence of 
the plaintiff driver established his contribu- 
tory negligence as a matter of law, dis- 
charged the jury and dismissed the cause 
on the motion of the defendant. In ruling 
on the motion the court said of the plaintiff 
driver: “He just simply kept on going in- 
stead of stopping.” 

On appeal, it was held that there was evi- 
dence from which the jury could find that 
the city was negligent. 

And, on the question of contributory negli- 
gence, accepting the testimony of Dupea, 
the driver, that when he came over the crest 
of the hill, he saw a big bus bearing down 
upon him about one hundred feet away, and 
at least so near that he collided with it 
after travelling but thirty or forty feet, 
the Supreme Court was of the opinion that 
the action of the plaintiff driver could not 
be held to be contributory negligence as a 
matter of law, in view of the emergency 
with which he was then confronted. Dupea 
was guilty of negligence in leaving his right- 
ful path to encroach upon that of the bus, 
but “when one is confronted with a sudden 
peril requiring instinctive action, he is not, 
in determining his course of action, held to 
the same degree of care as when he has 
time for reflection.” American Products Co. 
v. Villwock, 7 Wash. (2d) 246, 109 P. (2d) 
570, 132 ALR 1010, (10 CCH Automobile 
Cases 309). 


Davis Case Controlling 


The Supreme Court said that the trial judge, 
in ruling on the question of contributory 
negligence, did not have the benefit of the 
court’s recent opinion in Davis v. Browne, an 
En banc decision of the Washington Supreme 


Court, decided March 16, 1944 (20 CCH 
Automobile Cases 341) where the court held 
that a plaintiff motorist striking a standing 
car, which he ascertained to be standing still 
when it was 100 feet away from him, even 
though there was room for him to pass on 
either side, was not guilty of contributory 
negligence as a matter of law since he was 
faced with an emergency. In view of that 
decision the court was of the opinion in the 
case at bar, that “we cannot say that one 
who, on coming to the top of a hill on a 
narrow eighteen foot road, sees a large city 
bus one hundred feet ahead of him, not 
merely standing still but coming directly 
at him at twenty-five or thirty miles an 
hour, is not confronted by an emergency.” 
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BLOW-OUT—CONTROL OF VEHICLE 


(CALIFORNIA) ; 


ed 
orn tire 
90 degree temperature 


A Mr. Sherman was driving his Plymouth 
coupe east on U. S. Highway 66 about 17 
miles west of Seligman, Arizona. The day 
was very warm, the temperature being in 
excess, of 90 degrees. Mr. Sherman was 
driving at a speed of 40 to 45 miles per hour, 
when he noticed an approaching Studebaker 
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which was proceeding at a speed of 65 to 
70 miles per hour. When it reached a point 
700 to 800 feet from the coupe, the car 
swerved over into Mr. Sherman’s lane of 
travel. Sherman drove onto the right shoulder 
in order to avoid the oncoming sedan, his 
left front wheel was entirely off the pave- 
ment and his speed was reduced to about 
30 miles per hour. The coupe was side- 
swiped by the Studebaker, which was then 
proceeding at about 50 to 55 miles per hour, 
and was turned over in the ditch. Just prior 
to the moment when the Studebaker began 
to swerve to the left, the left front tire had 
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blown out. At the trial of the action brought 
by Mr. Sherman and his wife to recover for 
the injuries they sustained in the accident, 
the jury awarded verdicts in their favor. 
Mr. Frank, the driver of the Studebaker, 
contended on appeal that the accident was 
unavoidable and that there was not sufficient 
proof of negligence on his part to warrant 
the verdict. However, the reviewing court 
was of the opinion that the evidence that 
Frank was driving 70 miles per hour on a 
day when the temperature was over 90 de- 
grees, with a tire which had been driven 
19,000 miles, was sufficient evidence of his 
failure to exercise reasonable care to main- 
tain his vehicle in a safe condition, and 
failure to drive at a reasonable rate of speed, 
to justify the verdicts rendered.—Sherman 
et al. v. Frank, appellant. California Dis- 
trict Court of Appeal. March 14, 1944. 20 
CCH AurtomosiLe Cases 356. 


Nourse & Jones, for appellant. 
Tudor Gairdner, for respondents, 


CHILD CROSSING STREET INJURED 


(NEW HAMPSHIRE) 


@ Lookout 
Proximate cause 
Mother’s negligence 


On a Saturday morning in October of 1942, 
a child two years and eleven months of age 
was killed as he started to cross a street 
in front of a truck. The truck driver was 
familiar with the street and knew that chil- 
dren played on and near it, particularly on 
Saturday mornings. He turned the corner 
into the street, intending to park and de- 
liver bread to a restaurant. The child came 
from his right near the front of the truck 
and was going diagonally in a straight line 
toward three children who were standing 
by a pole on the other side of the street. 
The driver failed to see the child and did 
not know that he had run over him until 
the other children told him. At the trial 
of the action, the jury rendered a verdict 
in favor of the child’s administrator and 
answered a special question to the effect 
that the mother of the child was negligent. 
The reviewing court declared that there was 
evidence from which it could have been 
reasonably found that the driver should have 
anticipated a child coming into the street 
from behind a truck parked along the curb, 
and that had he kept a proper lookout he 
could have avoided the accident. However, 
in view of the fact that the mother was 
found negligent, she should not have been 
permitted to benefit from her own fault. 
Therefore, it was ordered that the amount 
of the verdict, plus the expenses of burial 
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and last illness be reduced by half.—Marti- 
neau, Admr. v. Waldman, defendant. New 
Hampshire Supreme Court. March 7, 1944. 
20 CCH Automosite CAseEs 338. 

Thomas J. Bois, Wyman, Starr, Booth, Wad- 
leigh & Langdell, Louis E. Wyman, for plaintiff. 
Charles F. Hartnett, for defendant. 


COASTING IN WAGON 


(IOWA) 


@ Intersection collision 
Speed—lookout 
Control 


James Kallansrud, nine and one-half years 
old, was coasting in his wagon on Dakota 
Street in Fort Dodge. Dakota Street is an 
east and west street, and Seventh Street 
intersects it at right angles. East of Seventh 
Street on Dakota is a hill. The child coasted 
down the hill and into the intersection where 
he collided with a car driven by one Libbey, 
who was driving south on Seventh Street. 
The evidence was conflicting as to whether 
the boy or the motorist entered the inter- 
section first, and as to the speed at which 
each was traveling. A young woman stand- 
ing at the corner was signalling to the 
motorist, but he thought she was trying to 
attract someone else’s attention rather than 
his, although he did slow down somewhat 
because of this. Libbey failed to see the boy 
approaching the intersection when, if he had 
looked, he could have seen for 100 feet east 
of the intersection from a point 100 feet 
north of the intersection. At the trial of the 
action the jury rendered a verdict in favor 
of the administrator of the boy, who died 
from the injuries received in the accident, 
and the reviewing court affirmed this deci- 
sion, since the conflicting evidence presented 
issues of fact for the jury’s determination.— 
Kallansrud, Admr. v. Libbey, appellant. 
Iowa Supreme Court. April 4, 1944. 20 
CCH AvtomosiLe Cases 366. 


Helsell, Burnquist & Bradshaw, Fort Dodge, 
Iowa, for appellee. 


B. J. Price, Fort Dodge, Iowa, for appellant. 





COUNTY'S LIABILITY 


(CALIFORNIA) 


e Highway warning sign down 
Notice of claim 
Substantial compliance with statute 


On a December night, a motorist was pro- 
ceeding south on a road in Fresno County, 
approaching another highway. The inter- 
section of the two roads is in the nature of 
an “L”. Neither one extends beyond the 
point of intersection. There was no sign 
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warning of the sharp right turn, and the 
driver failed to make the turn, ran into 
and through a ditch and into a plowed field. 
This action was brought by the driver and 
the passengers in the vehicle to recover 
from the county for the injuries they sus- 
tained in the accident. It was their conten- 
tion that the injuries were sustained because 
of the defective condition of the highway 
due to the sign being down. The jury ren- 
dered verdicts for the injured parties, and 
on appeal the county contended that the 
claim filed with the county was defective 
in form and, therefore, did not meet the 
statutory requirements in that it failed to 
state the name of the highway and specify 
the place of the injury with sufficient par- 
ticularity. However, the reviewing court 
was of the opinion that there had been a 
substantial compliance with the statute, since 
a member of the board had inspected the 
scene of the accident and must have been 
guided there by the description given, a 
reasonable time had elapsed from the time 
the board had knowledge, or should have 
had knowledge, that the sign was down, 
and there was competent evidence of actual 
or constructive notice to the county of the 
dangerous condition of the highway.—Silva 
et al. v. County of Fresno, appellant. Cali- 
fornia District Court of Appeal. March 9, 
1944. 20 CCH Automosie Cases 262. 

= C. Tupper, Gilbert H. Jertberg, for appel- 
ant. 


James M. Thuesen, Martin C. Thuesen, for re- 
spondents. 


DEFENSE BY INSURER 


(NORTH CAROLINA) 


© Subsequent disclaimer of liability 
Estoppel 
Waiver of policy conditions 


The Farm Bureau Mutual Automobile In- 
surance Company issued an automobile in- 
demnity policy to W. A. Early purporting 
to insure him against damages caused by 
personal injuries or property damages re- 
sulting from an automobile accident. Mr. 
Early was involved in an accident in which 
his wife was seriously injuired, and she brought 
an action against him to recover for the 
injuries she sustained. The insurance com- 
pany elected to defend the suit, and after a 
judgment had been rendered against Mr. 
Early and even after the insurance company 
had filed an appeal, it disclaimed liability 
under the policy. Mrs. Early then brought 
this action against the insurer to recover 
under the policy the amount of the judg- 
ment rendered in the earlier suit. The in- 
surer demurred to the complaint, alleging 
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that it was fatally defective in that it failed 
to allege that the insured had fully com- 
plied with the terms of the policy and that 
the amount of the insured’s obligation to 
pay had been determined by judgment which 
was a condition precedent to the maintenance 
of any action against it. The reviewing court 
reversed the judgment sustaining the de- 
murrer and declared that the insurer was 
estopped to deny liability under the policy 
by assuming the defense of the action against 
its insured, taking the defense of the suit 
out of the hands of its insured until after 
an adverse judgment had been rendered 
against him, and that by its actions it had 
waived all conditions or technicalities in the 
policy.—Early, appellant v. Farm Bureau 
Mutual Automobile Insurance Company. 
North Carolina Supreme Court. March 25, 
1944. 20 CCH Automosite Cases 417. 

W. H. Strickland, for plaintiff, appellant. 


Townsend & Townsend, Hunter Martin, J, T. 
Pritchett, for defendant, appellee. 


FIRE DAMAGE IN REPAIR SHOP 


(LOUISIANA) 


e Garage owner’s liability to insured 
Extinguishment of obligation 
Payment by insurer 


Aaron B. Dupuy’s automobile was damaged 
by fire while it was in the possession of the 
Graeme Spring & Brake Service, Inc., for 
the purpose of having a speedometer re- 
paired. Mr. Dupuy’s insurance company 
satisfied his claim for damages, and there- 
after he brought the present action against 
Graeme Spring & Brake Service, Inc., whicin 
filed an exception of no cause of action and 
moved for the dismissal of the claim. Dupuy 
testified that his claim for damages had 
been satisfied by the insurer with the ex- 
ception of depreciation. The trial court ren- 
dered judgment for Mr. Dupuy but, on 
appeal, this court reversed the judgment, 
declaring that, since there was no claim in 
the petition for depreciation and no proof 
in the record of any depreciation having 
been sustained, the case fell within the rule 
that one may not maintain an action for an 
obligation which has been extinguished by 
a third party. Therefore, the judgment was 
reversed and the exception of no cause of 
action sustained.—Dupuy v. Graeme Spring 
& Brake Service, Inc., appellant. Louisiana 
Court of Appeal. April 3, 1944. 20 CCH 
AUTOMOBILE CasEs 312. 


Titche & Titche, for defendant, appellant. 


Porteous, Johnson & Humphrey, for plaintiff, 
appellee. 
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HOST’S LIABILITY 


(NEW HAMPSHIRE) 


e Guest injured 
Indifference to duty 
Gross negligence 


Telling the others to hurry, the host left the 
apartment in Boston, bought some cigarettes, 
and got into the car to wait. She was get- 
ting angry and was “in sort of a temper 
fit”. As the other two girls appeared she 
said, “Hurry up, you kids, I haven’t got 
all night to wait”. Her left foot was on 
the clutch in such a position that the clutch 
was all but meshed. Her right foot was 
pressing the accelerator, and she was ready 
to go. She leaned to the right, pushed for- 
ward the back of the seat, and told one of 
the girls “to hurry up and get in and get 
the bag in there.” This movement caused 
the pressure of her left foot to relax, the 
gears became fully engaged, and the car 
moved forward as the girl was attempting 
to get in the car. In this action brought 
by the guest to recover for the injuries she 
sustained, the jury rendered a verdict in her 
favor. On appeal, the question was whether 
or not the host could have been found 
chargeable with gross negligence under the 
Massachusetts rule. The reviewing court 
declared that the host’s negligence could 
be held to fulfill all the elements of the 
classical definition of gross negligence, since 
it was substantially higher in magnitude 
than ordinary negligence, it was more want of 
care than simple inadvertence, and amounted 
to utter forgetfulness of legal obligations 
so far as other persons might be affected. 
Therefore, judgment on the verdict was 
ordered.—Corrigan, plaintiff v. Clark. New 
Hampshire Supreme Court. March 7, 1944. 
20 CCH Aurtomosite Cases 249. 

J. Vincent Broderick, Wyman, Starr, 
Wadleigh & Langdell, for plaintiff. 
Thorp & Branch, for defendant. 


Booth, 


HIGHWAY COMMISSIONER’S 
LIABILITY 


(CONNECTICUT) 
© Defective highway 
Notice 
Statute cited 
Section 1513 of the General Statutes pro- 
vides: 


The highway commissioner may close or re- 
Strict traffic over any trunk line or state aid 
highway or bridge for the purpose of construc- 
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tion, reconstruction or repair by posting notices 
at each end of such highway or bridge, and 
any person using such highway when such no- 
tices are so posted shall do so at their own 
risk. 


The purpose of this statute is to relieve the 
state from liability, the posting may precede 
construction work for a reasonable period of 
time, and the fact that a defective condition 
exists in the original highway would not 
render the section inapplicable. 

One Rodgers was operating a tractor-trailer 
belonging to his employers, carrying a twenty 
ton load, about 4:30 in the morning along a 
state highway. It was raining, visibility was 
poor and the highway was wet and icy. A 
wheel of the tractor entered a hole in the 
road, Rodgers lost control of the outfit, and 
it veered and struck a tree on the side of 
the highway. Rodgers never saw a sign with 
lanterns hanging on it which warned that 
the road was closed to traffic and that one 
traveled at his own risk. At the trial of the 
action brought by Rodgers and his em- 
ployers to recover for the personal injuries 
and property damage sustained in the acci- 
dent, it was found that the cause was the 
defective condition of the highway, but that 
the Highway Commissioner was relieved of 
liability because he had posted warning signs, 
and that Rodgers had assumed the risk of 
injury in traveling over the road. The re- 
viewing court concluded that the trial court’s 
finding that had the driver been reasonably 
careful he would have stopped to read the 
sign, since the red lanterns sufficiently indi- 
cated the presence of a warning sign of 
some character, and that the sign consti- 
tuted posting under the statute, was a find- 
ing of fact which was not so unreasonable 
as to constitute error.—Rodgers et al., ap- 
pellants v. Cox, Highway Commissioner. 
Connecticut Supreme Court of Errors. March 
25, 1944. 20 CCH AutomosiLe Cases 394. 
Louis Feinmark, Philip R. Shiff, for plaintiffs. 
appellants. 


William H. Tribou, Edward I. Taylor, for de- 
fendant, appellee. 


HIGHWAY COMMISSION’S LIABILITY 


(LOUISIANA) 
e Car skidding off culvert 
Lack of rails or signs 
Causal connection 


Louisiana highway No. 190 is paved with a 
slab 18 or 20 feet wide and runs in an east 
and west direction. It is a through and much 
traveled road, and at the point of the acci- 
dent is practically’ straight. A culvert 44 
feet long spans Bayou Poydras, and there 
is a 4 or 5 foot shoulder on the south edge 
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which slopes from the edge of the concrete 
to the edge of the culvert. At the time of 
the accident there were no guard rails on 
either side of the culvert, or signs on the 
ends of the wings of the culvert where it 
starts towards the bayou. A Mr. Landry 
pulled out from a filling station on the west 
side of the bayou and was crossing the 
culvert when his car slipped or skidded off 
the south side of the culvert and fell into 
the bayou bottom side up, pinning the de- 
ceased in the car where he was drowned. 
His widow brought this action against the 
Highway Commission alleging that its neg- 
ligence in failing to put guard rails on the 
culvert, building the shoulder of the road 
on the south side with too much slope, and 
failing to put proper warning signs to pro- 
tect the public in crossing the open culvert 
across the bayou was the cause of the acci- 
dent. The Commission denied liability on 
the ground that the sole cause of the acci- 
dent was the negligence of the decedent. 
The trial court declared that even if the 
Highway Commission were guilty of the 
negligence alleged, that such negligence was 
not the cause of the accident, since there 
was no causal connection. The decedent had 
traveled some 200 feet from the time he 
left the filling station before he slipped off 
the culvert, and during that time had ample 
opportunity to get on the paved highway 
and continue across the bayou in the same 
manner as any other motorist. In fact he 
was more than half way across before the 
car fell into it. The reviewing court af- 
firmed the judgment for the state—Landry, 
appellant v. State of Louisiana. Louisiana 
Court of Appeal. April 5, 1944. 20 CCH 
AUTOMOBILE CAsEs 468. 

Melvin P. Barre, Balter Bldg., New Orleans, 
La., Louis S. Prejean, Baton Rouge, La., for 
appellant. 

A. B. Hammond, Atty. for Dept. of Highways, 
Joseph A, Loret, Asst. Atty. for Dept. of High- 
ways, Baton Rouge, La., for appellee. 


INTERSECTION COLLISION 


(LOUISIANA) 


e@ Duty to look ; 
Proceeding with green light 
Defective light for crossing traffic 


About 6:00 o’clock on a December evening 
in 1942, a truck of Charles Dennery, Inc., 
which was being operated by an employee, 
collided in an intersection with an automo- 
bile being driven by a Mr. Kientz and in 
which Mrs. Kientz was a passenger. The 
truck driver had stopped at the intersection, 
and started up when the light changed to 
green. He testified that he looked for ap- 


proaching traffic before he started up after 
the signal changed, but that he did not look 
again as he negotiated the intersection. It 
was uncontradicted that the primary cause 
of the collision was the fact that the traffic 
light was defective, in that the light bulb 
which should have shown through the red 
glass towards Mr. and Mrs. Kientz was 
burned out. However, in this action brought 
by Mr. and Mrs. Kientz to recover for the 
personal injuries sustained by Mrs. Kientz 
and the medical expense to which Mr. Kientz 
had been subjected, they contended that a 
concurring cause of the accident was the 
negligence of the truck driver in failing to 
look for approaching traffic as he drove 
through the intersection. On this basis, the 
trial court rendered a verdict for Mrs. Kientz 
which was affirmed by the reviewing court, 
since the truck driver, had he looked, would 
have seen that the automobile was being 
driven at such a speed that the driver would 
not be able to stop in time to avoid a colli- 
sion, and the truck driver could have stopped 
in time to have averted the accident. Mrs. 
Kientz’s claim for loss of earnings was cor- 
rectly dismissed, because those earnings 
formed part of the community property and 
her husband should have claimed them. How- 
ever, since Mr. Kientz was guilty of con- 
tributory negligence, his recovery of this 
item would have been barred in any event 
as was his claim for the medical expense.— 
Kientz et vir. v. Charles Dennery, Inc., 
appellants. Louisiana Court of Appeal. April 
3, 1944. 20 CCH Avutomosite Cases 278. 


St. Clair Adams & Son, for plaintiffs, appellees. 


Edward Rightor, W. H. Sellers, for defendants, 
appellants, 


LOSS OF USE OF TRUCK 


(CALIFORNIA) 


e Mitigation of damages 
Repair bill 
Financial ability to meet 


Through the negligence of an employee of 
the Shell Oil Company, a tank from a Shell 
truck rolled off and struck Mr. Valencia’s 
truck. The truck was so damaged that it 
could not be used until repaired. The Shell 
Oil Company agreed to pay for the neces- 
sary repairs, and turned the vehicle over 
to a garage to have the repairs made. When 
the work was completed, the Company re- 
fused to pay for the repairs, because Mr. 
Valencia refused to sign a general release. 
The truck remained in the garage for a 
period of seventeen months, and the repairs 
were paid for by the Shell Oil Company 
on the day the trial of the action, in which 
Mr. Valencia was seeking to recover dam- 
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ages for the loss of the use of his vehicle, 
was commenced. The trial court awarded 
a judgment for the loss of use of the truck 
from the date of the accident to the date 
the bill was paid. The Court of Appeal 
reversed the judgment, being of the opinion 
that Valencia failed to minimize the damages 
by paying the repair bill after the work was 
completed, since he was under a duty to use 
reasonable care to minimize the damages 
arising from the accident. However, the 
Supreme Court declared that there was evi- 
dence that Valencia was financially unable 
to pay the repair bill, and that he had at- 
tempted to but was unable to obtain the use 
of a substitute truck while his was being 
repaired. Therefore, the judgment of the 
trial court was affirmed.—Valencia v. Shell 
Oil Company et al., appellants. California 
Supreme Court. March 28, 1944. 20 CCH 
AUTOMOBILE CASEs 297. 

J. T. Blalock, A. P. Black, 114 Sansome St., 
San Francisco, Cal., Tebbe & Correia, Yreka, 
Cal., for appellants. 


Carter, Barrett & Carlton, Redding, Cal., J. 
Everett Barr, Yreka, Cal., for respondent. 


NOTICE OF LOSS 


(ARKANSAS) 


@ Assignment of accrued right under 
policy 
Automobile theft policy 


A. J. Cypret, doing business as the Cypret 
Motor Company, sold an automobile to one 
Mabe and took in part payment a note pay- 
able in monthly installments. He then as- 
signed the note to a bank. A policy was 
issued by the National Mutual Casualty 
Company which named the bank or its as- 
signee as the named insured and covered 
the insured against loss or damage to the 
automobile caused by fire or theft. Within 
a month after the policy was issued, Mabe 
disappeared taking the car with him. The 
insurance company was advised by a cashier 
of the bank before the expiration of the 60- 
day period following Mabe’s departure that 
Mabe had disappeared and the car along 
with him, but that the bank was on the 
hunt for him and the vehicle. The insurance 
company at all times denied liability under 
the policy. It developed that Mabe had 
been arrested on a drunken driving charge 
in Missouri, that the car, which had been 
in a collision, was towed into a garage in 
Waynesville, Missouri, where it was left in 
a parking lot, and that some time later the 
vehicle was taken away in the night by per- 
sons unknown. Mabe was not in the vicinity 
of Waynesville at the time the car was taken 
from the lot, nor had he been for several 
weeks. Mr. Cypret repurchased the note 
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from the bank and brought an action against 
the insurance company to recover for the 
theft of the vehicle. The trial court rendered 
a judgment in his favor, and on appeal the 
insurance company contended that it had 
not been shown that the car was stolen by 
someone other than Mabe. However, the 
reviewing court was of the opinion that the 
trial court was justified in its conclusion that 
someone other than Mabe had stolen the 
vehicle. The contention that proof of loss 
had not been made within 60 days after 
the theft was without merit, since notice 
was given within 60 days after the bank 
had knowledge of the theft, and the insurer 
had waived the necessity of notice, in any 
event, because of its denial of liability. Cypret 
had a right to collect under the policy as 
the assignee of the named insured’s cause 
of action which had accrued at the time the 
assignment was made. Therefore, the judg- 
ment was afirmed.—The National Mutual 
Casualty Company, appellant v. Cypret. 
Arkansas Supreme Court. March 27, 1944. 
20 CCH Automostre Cases 333. 


R. W. Tucker, for appellant. 
Northcutt & Northcutt, for appellee. 


MUNICIPALITY'S LIABILITY 


(LOUISIANA) 


@ Hole in shoulder of street 
Street part of state highway 
Statute cited 


While a Mrs. Glover was driving down a 
street in Ponchatoula, she struck a hole or 
soft place in the shoulder and the vehicle 
turned over. In this action brought to re- 
cover for personal injuries sustained by Mrs. 
Glover and the death of her year-old son, 
who was riding in the car at the time of 
the accident, it was contended that it was 
the duty of the municipality to maintain the 
street in a safe condition for the traveling 
public, and that the city was negligent in 
failing to fill the hole or place warning signs 
of its existence. Liability was denied on the 
ground that the street had been taken over 
and incorporated in one of the State routes, 
that the street had been improved by the 
Highway Commission, that it was the duty 
of the Commission to maintain the highway 
and shoulders, and that the city had no con- 
trol or supervision of the street. The trial 
court rendered a judgment for the munici- 
pality which was affirmed by the reviewing 
court, since under the controlling statute the 
city did not have the authority to maintain 
or change the shoulders of the street for 
which the Commission was responsible, and 
it could not be charged with negligence for 
improper maintenance.—Glover et al., ap- 
pellants v. Town of Ponchatoula. Louisiana 
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Court of Appeal. March 6, 1944. 20 CCH 
AUTOMOBILE CAsEs 305. 


Morrison & Sims, Hammond, La., Ponder & 
Ponder, Amite, La., for appellants. 


C. Paul Phelps, Ponchatoula, La., for appellee. 


PERMISSIVE USER 


(MINNESOTA) 


© Proof of permissive use 
Statute cited 
Employer’s liability 


About midnight on November 13, 1942, a 
Mr. Truman was driving west on Lake 
Street in the city of Minneapolis at a speed 
of 25 miles per hour. His car was struck 
in the intersection of Lake Street and Twelfth 
Avenue by a truck owned by the United 
Products Corporation, which was being 
driven by an employee. The truck driver 
was traveling at a speed of 35 miles per 
hour and failed to stop at the arterial sign. 
Mrs. Truman, who was riding with her hus- 
band, brought this action to recover for the 
injuries she sustained in the accident. She 
attempted to recover from the United Prod- 
ucts Corporation under the owner’s liability 
statute, but while the fact of ownership of 
the vehicle and its operation by an employee 
of the owner gave rise to a rebuttable pre- 
sumption that the owner expressly or im- 
pliedly consented to its operation, this 
presumption was overcome by the evidence 
that the employee had been given permis- 
sion to drive the truck home when he finished 
work in the middle of the’ afternoon and 
cautioned that he was not to loiter along the 
way. The reviewing court affirmed the judg- 
ment rendered for the United Products Cor- 
poration, being convinced that the employee’s 
operation of the truck at midnight amounted 
to a purely personal mission.—Truman, ap- 
pellant v. United Products Corporation et al. 
Minnesota Supreme Court. April 6, 1944. 
20 CCH AvtTomosiLe CAsEs 384. 


Freeman, King & Geer, 1167 N. W. Bank Bldg., 
Minneapolis, Minn., for appellant. 


C. E. Warner, 616 Andrus Bldg., Minneapolis, 
Minn., for respondents. 


(WASHINGTON) 


@ Implied permission 
Grandson using car 
Owner’s liability 


Carrie Carlson and her husband brought an 
action against Mr. and Mrs. Wolski, the 
owners of the automobile, and their grand- 
son, who was driving the vehicle, at the 
time Mrs. Carlson was struck and injured. 
Recovery was sought against the Wolskis 
as owners of the car, but they denied lia- 
bility on the ground that the boy was oper- 
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ating the car at the time of the accident 
without their authority or consent. The boy’s 
grandfather had permitted him on numerous 
instances to use the car to take groups of 
his friends to basketball games and other 
school outings, and on the day in question 
he had been allowed to take the car over to 
a friend’s house for the purpose of simon- 
izing the vehicle, and was on his way to get 
a hamburger for a friend who was working 
late at a gas station at the time the accident 
occurred. The Wolskis contended that the 
trial court erred in submitting the issue of 
implied permission to the jury, but the re- 
viewing court declared that the issue was 
one of fact which had properly been pre- 
sented to it for determination. The trial 
court’s judgment for the plaintiffs, the jury 
having found that there was implied per- 
mission to use the car, was affirmed.—Carl- 
son et al. v. Wolski et al., appellants. 
Washington Supreme Court. March 23, 
1944. 20 CCH AuTomosiLe Cases 474. 


Colvin, Rhodes & Franklin, for appellants, 
Vandeveer, Bassett & Geisness, for respondents. 


RAILROAD CROSSING COLLISION 
(OKLAHOMA) 


e Signals and warnings 
Motorist’s lookout 
Damages 


Herman Maxwell brought an action against 
the railroad to recover for the injuries he 
sustained when a train ran into the side of 
his automobile as he was driving over a 
crossing. When Maxwell approached the 
crossing, the so-called Ardmore passenger 
motor train was standing approximately 50 
feet south of the crossing. He noticed the 
train standing there, looked to the north and 
failed to look again towards the south before 
venturing onto the crossing. The motorist 
declared that he heard no signals or warn- 
ings, and there was other evidence to sub- 
stantiate this conclusion. The train crew 
testified that the signals were given as the 
train started up and approached the cross- 
ing. The trial court rendered a judgment 
for Maxwell, which was affirmed by the re- 
viewing court when it declared that the 
issues of negligence and contributory negli- 
gence were factual ones, and that the jury’s 
findings on these issues were conclusive. In 
addition, the court on appeal found no merit 
in the railroad’s contention that the lower 
court erred in failing to grant a new trial 
on the ground that the amount of the award 
was excessive, since the trial judge’s reduc- 
tion of the amount of the award in the first 
instance was correctly withdrawn in his final 
analysis when he surrendered his personal 
opinion of what the amount of the verdict 
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should have been and accepted that of the 
jury.—Kurn et al., Trustees, St. Louis-San 
Francisco Railway Company, plaintiffs in 
error v. Maxwell. Oklahoma Supreme Court. 
April 4, 1944. 20 CCH AutomosiLe CASEs 
374. 

M. G. Roberts, Cruce, Satterfield & Grigsby, Ben 
Franklin, Oklahoma City, Okla., Welch & Welch, 
Madill, Okla., for plaintiffs in error. 


Sam Y. Colby, Madill, Okla., for defendant in 
error. 


(MICHIGAN) 


@ Motorist stopped on tracks 
Failure to leave car in time 
Contributory negligence 


A Mr. Carlson was driving five other men 
to work one morning before daybreak. He 
was following two other cars, and as they 
moved onto the railroad crossing in ques- 
tion, the car ahead of Mr. Carlson stopped, 
compelling him to stop, with his rear wheels 
about on the easterly rail of the second rail- 
road tracks on which a southbound freight 
train was approaching. The train engineer 
was blowing his whistle, ringing the bell, 
and the headlight was on. The vehicle had 
been stopped but a few seconds before the 
train struck it; however, the five passengers 
managed to get out of the car and reach a 
place of safety before the collision occurred. 
The trial court directed a verdict for the 
railroad in this action brought by Mr. Carl- 
son to recover for the personal injuries and 
property damage he sustained in the acci- 
dent, and this was affirmed on appeal, since 
Carlson was guilty of contributory negli- 
gence as a matter of law in failing to leave 
the car, which he could have done before 
it was struck, and the evidence’ did not war- 
rant the application of the doctrine of sub- 
sequent negligence.—Carlson, appellant v. 
Grand Trunk Western Railroad Company. 
Michigan Supreme Court. April 4, 1944. 20 
CCH AvutTomosiLe CAsEs 444. 

Carl R. Thomsen, 2516 David Stott Bldg., How- 
ard L, Ellis, 2372 National Bank Bldg., Detroit, 
Mich., for plaintiff, appellant. 

H. V. Spike, William W. MacPherson, Forbes 
B. Henderson, 441 East Jefferson Ave., Detroit, 
Mich., for defendant. 


(ARKANSAS) 


@ Comparative negligence 
Motorist’s lookout 
Signals and warnings 
Damages 


Dr. Magness was on his way to visit a pa- 
tient about 7:00 o’clock one March evening. 
He made a right angle turn off the highway 
to negotiate a railroad crossing, and then 
stopped, looked and listened before he pro- 
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ceeded onto the tracks. The first set of 
tracks was 46 feet from the highway and the 
third set, on which the collision took place, 
was 74 feet. The doctor testified “that it 
was dusky dark at the time,” and that there 
was nothing to obstruct his view but the 
telephone poles. The lights on his automo- 
bile were burning, and he first saw the train 
approaching just before he drove on the 
third set of tracks. However, he thought 
that he had time to cross ahead of the train, 
but the engine struck the rear of his car and 
severely injured him. There was a lumber 
mill 75 feet east of the crossing in which 
the lights were burning and which was op- 
erating with considerable noise. The engine 
headlight was not burning and the statutory 
signals were not given by the train crew. 
The jury rendered a judgment for Dr. Mag- 
ness in the sum of $20,000.00 on the ground 
that while he was contributorily negligent 
in failing to continue his observations as 
he crossed the several sets of tracks, and 
that had he looked he could not have failed 
to have seen the approaching train, the train 
crew were negligent in regard to the head- 
light, warnings and lookout, since they could 
have discovered plaintiff’s peril in time to 
have avoided injuring him. The reviewing 
court was of the opinion that plaintiff was 
entitled to recover under the comparative 
negligence statute, since the railroad’s negli- 
gence was greater than his. However, the 
amount of the judgment for $20,000 was 
deemed excessive, and the court ordered the 
judgment affirmed on condition that the 
doctor file a remittitur in the sum of $7.500.00. 
—Missouri Pacific Railroad Company, Thomp- 
son, Trustee, appellant v. Magness. Arkan- 
sas Supreme Court. March 13, 1944. 20 
CCH Auvrtomosite CAses 260. 


Henry Donham, Leffel Gentry, for appellant. 
Agnes F. Ashby, J. H. Lookadoo, for appellee. 


REAR-END COLLISION 


(NEW HAMPSHIRE) 


®@ Truck stalled on highway 
Flares, reflectors, parking 
Statutes cited 


One Brickell was injured and his car dam- 
aged when he drove into the rear of a truck 
which had been stopped on the highway at 
night. The truck driver had been forced 
to stop when a fuse blew out. The vehicle 
was completely dark, and the driver pulled 
as far as possible to the right before he 
stopped the truck. Then he lighted a red 
light, or fusee, carried it back about one hun- 
dred feet, and stuck it in a pole beside the 
road some nine feet from the ground. Brickell 
contended that the truck driver had violated 
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three statutes: 1. the parking statute; 2. the 
statute relating to the use of flares when 
a truck is parked on the highway; 3. the 
statute requiring trucks to be equipped with 
reflectors. The jury rendered a verdict for 
Brickell based on his contentions that the 
truck driver had violated the three statutes. 
The reviewing court was of the opinion that 
there was sufficient evidence to justify a 
finding that the statute regarding the use of 
flares was not complied with, since the stat- 
ute requires the use of an “oil burning light 
or flare” and does not authorize the use of 
something else which the driver considers 
as good. However, the trial court erred in 
refusing to withdraw from the jury the is- 
sues of illegal parking and the condition of 
the reflectors, since, when the lights on the 
truck failed, the vehicle was disabled and 
the driver was forced to stop, and the truck 
did carry reflectors which were in good 
condition. Therefore, a new trial was or- 
dered. Brickell, plaintiff v. Boston & Maine 
Transportation Company. New Hampshire 
Supreme Court. March 7, 1944. 20 CCH 
AUTOMOBILE Cases 246. 


Sewall & Varney, for plaintiff. 


Hughes & Burns, Walter A, Calderwood, for 
defendant. 


WAGON STRUCK BY PASSING TRUCK 


(ARKANSAS) 


e Application of hydraulic brakes 
Truck swerving 
Damages 


Luther Smith and his son Jim were riding 
in a wagon drawn by a mule on the high- 
way. They were well on their own side of 
the road, when they were overtaken by a 
heavily loaded truck and trailer. In under- 
taking to pass the wagon, the truck driver 
struck it, totally wrecking the wagon and 
severely injuring Jim and fatally injuring 
Luther Smith. The reviewing court declared 
that the position of the tracks made by the 
truck, the driver’s failure to signal his ap- 
proach and desire to pass, plus his applica- 
tion of the hydraulic brakes at a time when 
he was only 10 or 15 feet from the wagon, 
knowing it would cause the load to swerve 
to the right, was sufficient evidence of neg- 
ligence to take the question to the jury. 
However, it was of the opinion that the 
award of $5,000.00 to Jim Smith was exces- 
sive by $2,500.00 in view of the fractured 
rib he sustained and the short period of 
time he was disabled. The award of $2,500.00 
for Luther Smith’s conscious pain and suf- 
fering was not contested, but the verdict of 
$7,500.00 in favor of his widow for loss of 
contributions was deemed excessive by 
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$2,500.00, since the man was 69 years of age 
and the testimony that his annual income 
had been $2,000.00 was unconvincing. There- 
fore, the judgments were affirmed on condi- 
tion of remittiturs being filed in the amounts 
pointed out as excessive—Acco Transpor- 
tation Company, appellant v. Smith. Arkan- 
sas Supreme Court. April 3, 1944. 20 CCH 
AUTOMOBILE CASEs 479. 

Ben M. McCray, Ernest Briner, Fred A, Isgrig, 
John S. Gatewood, for appellant. 


Eugene Coffelt, Kenneth C. Coffelt, for appel- 
lees. 


STREET CAR—ALIGHTING 
PASSENGER INJURED 


(KANSAS) 


e Child carried past destination 
Run over by truck after alighting 
Street car company’s liability 


Billy Jones, a nine-year-old boy, was riding 
on a street car with his mother. His mother 
alighted, but the street car started up before 
the child could get off and he was carried 
on for another block, where he got off safely. 
After he had alighted he started across the 
street behind the street car and was struck 
by a truck. In this action brought by his 
parents to recover for his wrongful death, 
it was alleged that the proximate cause was 
the concurrent negligence of both the truck 
driver and the street car motorman. The 
street car company demurred to the com- 
plaint on the ground that no cause of action 
was stated against it, and the trial court, as 
well as the reviewing court, found merit in 
the motion, since the motorman’s negligence, 
if any, in carrying the boy past his destina- 
tion and permitting him to alight a block 
further on, could at the most be classified 
as a remote cause of the accident.—Jones 
et al., appellants v. Kansas City Public Serv- 
ice Company. Kansas Supreme Court. 
April 8, 1944. 20 CCH AutomosiLe CASES 
426. 


A, J. Herrod, Kansas City, Kan., for appellants. 


Edwin S. McAnany, Thomas M. Van Cleave, 
Kansas City, Kan., Charles L, Carr, Kansas 
City, Mo., for appellee. 


WALKING ON HIGHWAY 


(MINNESOTA) 
e Walking with traffic 


Prima facie proof of negligence 
Statute cited 


Shortly before nine o’clock in the evening on 
December 19, 1942, the twelve-year-old son 
of the administrator was struck dead by an 
automobile operated by the twenty-year-old 
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son of the owner of the vehicle. The day 
had been blustery with some snow falling 
and it so continued through the evening. 
The boy was delivering newspapers to his 
customers and walking with instead of against 
the oncoming traffic. The minor motorist 
was driving at a speed of 30 to 35 miles per 
hour on a slight down grade and along a 
gentle curve opposite the entrance to a park. 
The trial court rendered a judgment for the 
administrator for the death of the lad, and 
the court on review declared that whether 
or not the 12-year-old boy was guilty of 
contributory negligence presented a jury 
question, since the owner of the car was not 
entitled to a directed verdict on the theory 
that a violation of the statute against walk- 
ing along a highway with the traffic consti- 
tuted negligence. Rather a violation of the 
statute was prima facie evidence of negli- 
gence, and the trial court’s instruction that 
a violation of the traffic act was negligence 
was prejudicial to both parties. In addition, 
the administrator’s counsel was guilty of 
prejudicial error in his final address to the 
jury on the subject of damages, as was the 
trial judge in his charge on the same subject. 
Therefore, the judgment for the adminis- 
trator was reversed and a new trial granted. 
—Hubred, Spec. Admr. v. Wagner, appel- 
lant. Minnesota Supreme Court. April 6, 
1944. 20 CCH AvuTomosiLe Cases 420. 

Dell & Dell, Alexandria, Minn., Dell & Rosen- 
gren, Fergus Falls, Minn., for respondent. 
Freeman, King & Geer, 1167 N. W. Bank Bldg., 
Minneapolis, Minn., for appellant. 


WARRANTY AS TO PURCHASE PRICE 
OF TRUCK-TRAILER 


(FLORIDA) 


e Exaggeration of purchase price 
Fire insurer’s liability 
Breach of warranty 


An insured brought an action to recover 
from the company which issued the policy 
for the loss of a truck-trailer by fire. It was 
the insurance company’s contention that it 
was not liable under the policy for the loss 
of the vehicle because at the time the policy 
was issued the insured was not the owner 
of the property, the liens against the vehicle 
were not accurately disclosed, and the pur- 
chase price was exaggerated. The truck- 
trailer had been repossessed by the seller 
from a former purchaser and subsequently 
sold to the insured. The seller had procured 
the insurance from an agent of the insur- 
ance company, and the agent had been fully 
informed as to the condition of the title and 
the later steps that were taken to clear it 
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up. The trial court directed a verdict for 
the insurance company, as it found all of 
its contentions meritorious. However, on 
review, this court was of the opinion that 
there was no merit in the contentions that 
the insured did not have the title of the ve- 
hicle and that the existing liens were not 
accurately described; but on the basis of 
the fact that the purchase price of the ve- 
hicle had been greatly exaggerated, and that 
this violation of a condition in the policy 
amounted to a breach of warranty, the lower 
court’s direction of a verdict in favor of the 
insurance company was affirmed.—Selph, 
appellant v. Hanover Fire Insurance Com- 
pany of New York. Florida Supreme Court. 
March 17, 1944. 20 CCH Automosize CAsEs 
275. 

Claude L. Gray, J. B. Rodgers, Jr., for appel- 
lant. 

Akerman, Dial & Akerman, for appellee. 


WATER DEPARTMENT'S LIABILITY— 
FAILURE TO POST WARNING 


(WASHINGTON) 


@ Barriers in street 
Emergency 
Head-on collision 


As Mr. Dupea came to the top of a hill on 
a narrow eighteen foot road, he saw a large 
bus one hundred feet ahead of him, coming 
directly toward him on his side of the road. 
Dupea swerved his car to the other side of 
the road, but the bus driver did likewise and 
a collision resulted. The bus driver had 
been forced to turn onto the wrong side of 
the road because a portion of the street was 
blocked off by the water department. In 
this action brought by Mr. Dupea and his 
wife to recover for the injuries sustained in 
the collision, they contended that the city 
was liable for the water department’s neg- 
ligence in failing to post any warning signs 
or signals, or do anything to warn drivers 
approaching from the southeast about the 
excavation and barrier in the street. The 
cause was dismissed on the city’s motion 
in the trial court, but on appeal this court 
declared that Dupea was not guilty of con- 
tributory negligence as a matter of law, and 
it reversed the judgment and granted a new 
trial. See page 289 for a detailed statement 
of this case.—Dupea et al., appellants v. The 
City of Seattle. Washington Supreme Court. 
March 20, 1944. 20 CCH AuvtTOMOBILE 
Cases 354. 


Vanderveer, Bassett & Geisness, for appellants. 


A, V. Van Soelen, George T. McGillivray, for 
respondent. 
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Fire and Casualty 


IN THE CURRENT PARADE OF oF WATT 


ACCORD WITHOUT SATISFAC- 
TION: 


Drafts cashed under protest (Ark.) page 300 


“ACTUAL CASH VALUE” vy, 
MARKET VALUE: 
Replacement cost—Co-insurance 
clause (Iowa) 


EXPLOSION AND FIRE—GRAIN 
ELEVATOR: 
Deterioration of grain—Business 
interruption (La.) 
LOSS OF PROFITS: 


Method of computation—Use and 
occupancy policy (Okla.) 


page 300 


page 301 


page 301 


PROXIMATE CAUSE: 


Proof—Gas leak (Okla.) page 302 
SUBROGATION—PAYMENT OF 
JUDGMENT: 
Concurrent tort-feasors (Ohio) page 302 


Occupant’s insurer v, independent 
contractor (Ohio) 


SUSPENSION OF POLICY: 
Mutual hail insurance—Failure 


page 303 


to meet assessment (lowa) page 302 
USE AND OCCUPANCY POLICY: 
Loss of profits (Okla.) page 301 
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ACCORD WITHOUT SATISFACTION — 


(ARKANSAS) 


© Proposed settlement 
Drafts in lesser amount 
Cashed under protest 


J. L. Lyle, whose home was insured against 
fire by policies issued by the Federal Union 
Insurance Company and the Hartford Fire 
Insurance Company, entered into negotia- 
tions with an adjuster, after a fire damaged 
the building, which resulted in an agree- 
ment for the payment of $2,650.00 by both 
companies in settlement of the loss. When 
drafts totaling $2,545.62 were presented to 
Mr. Lyle, he called attention to the fact 
that they totaled $104.38 less than the agreed 
amount. Mr. Lyle maintained that one of 
the insurance agents and a representative 
of the adjuster assured him that the mis- 
understanding would be straightened out, 
and that relying on their statements he 
cashed the drafts under protest. Each draft 
bore an endorsement to the effect that the 
same was in full settlement of all claims 
and demands under the respective policies. 
When the insured received no further pay- 
ment he instituted the present action against 
the two insurance companies for $751.77, the 
difference between the amount of damage 
claimed and the amount realized from the 
two drafts. The accord and satisfaction 
plea of the insurance companies was over- 
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ruled by the trial court which instructed 
the jury to return a verdict for the insured 
in the sum of $104.38. However, the re- 
viewing court declared that when there had 
been an accord and no satisfaction, recovery 
of the amount of the original claim was not 
barred, and it, therefore, reversed the judg- 
ment and granted Mr. Lyle a new trial.— 
Lyle, appellant v. Federal Union Insurance 
Company. Arkansas Supreme Court. Maren 
20, 1944. 5 CCH Fire anp CASUALTY CASES 
130. 


Claude B. Brinton, for appellant. 
Verne McMillen, for appellee. 


“ACTUAL CASH VALUE” v. 
MARKET VALUE 


(IOWA) 


e Co-insurance clause 
Replacement cost 


A one story brick business building in 
Mason City, Iowa, built in 1938, was par- 
tially destroyed by fire on January 1, 1943. 
The damage to the building was estimated 
at $4,200.00. The fire policy which covered 
the property in question carried a co- 
insurance clause which provided that the 
insurer was liable only for such percentage 
of the loss as $4,000.00, the face of the 
policy, bore to 80% of the actual cash value 
of the building immediately before the fire. 
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Since it was to the insured’s interest to have 
a low valuation placed on it and, conversely, 
to the insurance company’s advantage to 
have a higher value fixed, the value of the 
building before the fire was the principal 
question in issue. The jury accepted the 
insured’s evidence that the value did not 
exceed $6,000.00 and fixed the amount of 
the loss accordingly. The reviewing court 
was of the opinion that the trial court erred 
in refusing to admit evidence of the replace- 
ment cost of the building just before the 
fire and in charging the jury that “actual 
cash value” meant market value. Where, as 
here, a building has little or no market value 
apart from the ground on which it stands 
and the land, of course, is not insured, the 
market value is not the test to be used in 
determining the “actual cash value”, but 
rather the principal facts to be considered 
are the original cost, the cost of replace- 
ment, and a proper allowance for deprecia- 
tion from use, age and other like causes. 
Therefore, the judgment for the insured was 
reversed.—Britven v. Occidental Insurance 
Company, San Francisco, California, appel- 
lant. Iowa Supreme Court. April 4, 1944. 
5 CCH Fire Anp CAsuatty Cases 133. 


Westfall & Laird, Mason City, Iowa, for ap- 
pellant. 
L. R. Boomhower, Mason City, Iowa, for ap- 
pellee. 


EXPLOSION AND FIRE IN 
GRAIN ELEVATOR 


(LOUISIANA) 


© Deterioration of grain 
Proximate cause 
Insurer’s liability 


The Norwich Union Fire Insurance Society, 
Ltd. issued two policies to the owners of 
a grain elevator insuring the grain against 
all direct loss or damage by explosion and 
all direct loss or damage by fire. Undried 
corn was stored in the elevator in question, 
and in order to prevent deterioration and 
possible spontaneous combustion, it was 
necessary that the corn be aired regularly 
by movement. An explosion and fire oc- 
curred in the elevator, damaging beyond 
use the machinery used to move the corn, 
and it was six or seven days before the 
regular airing of the grain could be resumed. 
The owners of the elevator reimbursed the 
owners of the stored grain for its deteriora- 
tion, and then sought to recover the amount 
so paid out from the insurers. Both the 
trial court and this court on review found 
no merit in the insurance company’s posi- 
tion that the damage resulted solely from 
deterioration caused by properties within 
the grain itself, and that the loss was due 
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to consequential and remote causes not cov- 
ered by the policy. In addition, the losses 
sustained were not expressly excluded from 
the coverage of the policies by the provision 
exempting the insurer from liability for 
loss occasioned by the interruption of busi- 
ness or manufacturing processes.—Norwich 
Union Fire Insurance Society, Ltd., appel- 
lant v. Board of Commissioners of the Port 
of New Orleans. United States Circuit 
Court of Appeals, Fifth Circuit. March 29, 
1944. 5 CCH Fire Anp CASUALTY CASEs 142. 


St. Clair Adams, New Orleans, La., for appellant. 
Eldon S, Lazarus, New Orleans, La., for ap- 
pellee. 


LOSS OF NET PROFITS 


(OKLAHOMA) 


@ Proof of loss 
Method of computation 
Use and occupancy policy 


The National Union Fire Insurance Com- 
pany of Pittsburgh covered a complete oil 
refinery against actual loss of net profits, 
plus fixed and continuing overhead ex- 
penses, which the refinery would be pre- 
vented from earning by reason of total or 
partial suspension of operations caused by 
fire, together with the expenses necessarily 
incurred in reducing the loss. It was pro- 
vided, however, that the actual recoverable 
loss could not exceed 1/365th of the total 
coverage for each day of interruption. The 
partial suspension clause limited the per 
diem liability of the insurer to the same 
proportion of the per diem liability which 
would be incurred by ‘a total suspension 
for the same period. The reviewing court 
declared that the policy was designed to 
do for the insured in the event of a busi- 
ness interruption caused by fire just what 
the business itself would have done if no 
interruption had occurred, and it affirmed 
the judgment rendered for the insured based 
on a partial suspension of the refinery opera- 
tions caused by fire on the basis of, the 
per diem calculations, which were in accord- 
ance with the terms of the policy, rather 
than on the difference of the per barrel 
cost of production during the period of par- 
tial suspension and the normal period of 
operations as the insurance company con- 
tended should have been done, using the 
practical test of experience by adopting the 
earnings for a normal fifteen day period of 
operations and adjusting it to the earn- 
ings for the actual operations during the 
fifteen day suspension period.—National 
Union Fire Insurance Company of Pitts- 
burgh, Pennsylvania, appellant v. Anderson- 
Prichard Oil Corporation et al. United 
States Circuit Court of Appeals, Tenth Cir- 
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cuit. March 3, 1944. 5 CCH Fire anp 
CASUALTY CAseEs 115. 


F. A. Rittenhouse, John F. Webster, O. R. 
Rittenhouse, Arthur Leach, for appellant. 


W. H. Brown, J. H. Jarman, Virgil R. Ball, 
for appellees. 


SUSPENSION OF POLICY 


(IOWA) 


© Hail policy 
Mutual insurance company 
Failure to meet assessment 


Is section 8959 of the Iowa Code, which re- 
quires that an insurance company give a 
30-day notice before a policy can be sus- 
pended or forfeited, applicable to the sus- 
pension of policies by a mutual insurance 
company? It was the insured’s contention 
that the hail insurance on his growing crops 
had not been suspended for his failure to 
meet an assessment, because he had never 
received such a 30-day notification. How- 
ever, the trial court and the reviewing 
court both found merit in the insurance 
company’s position that the policy had been 
suspended at the time the hail loss was 
sustained. The Iowa Code provided for 
contracts to be made between members of 
mutual insurance companies, and the rights 
and obligations of the insured were set out 
in his policy by the by-laws. The terms of 
the by-laws were self-executing, so that 
when the insured failed to pay his assess- 
ment after receiving notice, the policy was 
automatically suspended.—Olson, appellant 
v. The Agricultural Mutual Insurance Asso- 
ciation of Des Moines, Iowa. Iowa Supreme 
Court. April 4, 1944. 5 CCH Fire Anp 
CASUALTY CAsEs 137. 

Breen, Breen & McCormick, Fort Dodge, Iowa, 
for appellant. 

Don Carlos & Don Carlos, Greenfield, Iowa, for 
appellee. 


PROXIMATE CAUSE 


(OKLAHOMA) 


e@ Explosion and fire 
Negligent installation of butane gas 
system ' 
Gas leak 


The home of Quay Franklin was completely 
destroyed by an explosion and fire. The 
insurance companies who had issued policies 
covering the property, satisfied the claims 
of Mr. Franklin, and then joined him and 
his wife in this action brought against the 
Skelly Oil Company to recover the value 
of the residence and its contents on the 
ground that the oil company negligently 
installed a butane gas system in the resi- 


dence which caused the explosion and fire. 
The case was presented on the specific 
theory that the fittings and connections on 
the pipes, previously used for natural gas 
purposes, were sealed or cemented by a ma- 
terial or compound of white lead and oil, 
containing an organic oil base, which when 
subjected to a liquefied gas would dissolve, 
leaving the white lead substance porous and 
thereby permitting gas to escape through 
any openings in the threaded pipe. There 
was no direct testimony that the explosion 
and fire were caused by a particular gas 
leak in the house, and there was evidence 
that a gas water heater had been connected 
with the same kind of compound by another 
contractor. Therefore, the reviewing court 
declared that the evidence at the most 
generated two separate and independent 
probable causes, either of which could 
have been the probable cause, and it af- 
firmed the decision of the trial court dismiss- 
ing the action because of the insufficiency of 
the evidence to make a jury question.— 
Franklin et al., appellants v. Skelly Oil 
Company. United States Circuit Court of 
Appeals, Tenth Circuit. March 10, 1944, 
5 CCH Fire anp Casua.ty Cases 112. 

F. A. Rittenhouse, John F. Webster, Walter D. 
Hanson, Olive R. Rittenhouse, for appellants. 
James W. Cosgrove, Alvin F. Molony, W. P. Z. 
German, for appellee. 


SUBROGATION AFTER PAYMENT 
OF JUDGMENT 


(OHIO) 


e@ Primary and secondary liability 
Notice of pendency of action 
Insurer’s rights 


Louis A. Raver and A. T. Raver, owners of 
a restaurant in Youngstown, Ohio, were the 
insured under a policy issued by the Mary- 
land Casualty Company. The Ravers main- 
tained trap doors in the sidewalk of Boardman 
street which were opened and used by trades- 
men delivering merchandise and food prod- 
ucts to the restaurant. While some employees 
of the Frederick Company were delivering 
merchandise after opening such trap doors, 
a pedestrian fell through the opening. The 
pedestrian brought an action against the 
Ravers and recovered a judgment. The 
Frederick Company had been duly notified 
of the pendency of the pedestrian’s action, 
the defense of the action tendered to it, and 
notice given that the Frederick Company 
would be required to hold the Ravers and 
their insurer harmless in the proceeding. 
The Frederick Company failed to assume 
the defense of the action, and after the in- 
surance company had paid the judgment and 
expenses it took an assignment from the 
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Ravers of their rights against the Frederick 
Company and brought this action for in- 
demnity. It was the insurer’s theory that 
the injuries were sustained by the pedestrian 
through the Frederick Company’s primary 
negligence in failing and neglecting to keep 
a proper lookout for pedestrians walking 
along the sidewalk toward the trap doors. 
The jury found that the Frederick Company 
was oats of negligence proximately causing 
the injury and that as between it and the 
insured, the Frederick Company was primarily 
liable. After judgment was rendered for the 
insurer, however, the Court of Appeals re- 
versed the judgment declaring that both the 
insured and the Frederick Company owed a 
duty to the public to exercise reasonable care 
in guarding the opening, and that they were 
either joint or concurrent tortfeasors. An 
examination of the authorities convinced the 
reviewing court that the findings of the jury 
were conclusive of the issue that the in- 
sured and the Frederick Company were 
primarily and secondarily liable and were 
concurrent rather than joint tortfeasors, and 
that, since the insured had fully and fairly 
informed the Frederick Company of the 
claim and the pendency of the action and 
given it an opportunity to defend or par- 
ticipate in the defense, the Frederick Com- 
pany was liable to the insurer under the 
theory of indemnity. Therefore, the judg- 
ment of the Court of Appeals was reversed 
and the case remanded to that court for 
further proceedings.—Maryland Casualty 
Co., appellant v. Frederick Co. Ohio Su- 
preme Court. March 8, 1944. 5 CCH Fire 
AND CASUALTY CASEs 98. 

A. M. Henderson, C, P. Henderson, for ap- 
pellant. 

Carlyle & Carlyle, for appellee. 


(OHIO) 


@ Liability of occupant of premises 
Active negligence of independent 
contractor 
Notice of pendency of action 


The John Shillito Company which operates a 
large department store in the city of Cin- 


cinnati occupies the space beneath the side- 
walk on the north side of Shillito Place and 
maintains several openings in the sidewalk, 
fitted with sectional iron grills constructed 
to lie over the openings and level with the 
sidewalk. Suspended directly under the 
grills are light metal sheets or plates to catch 
trash and dirt and to regulate ventilation. 
Alois Schmitt, an independent contractor, 
was employed by the company to remove the 
iron grills and sweep trash accumulations 
from the underlying metal sheets. He and 
his helper were engaged in this occupation 
when a pedestrian walking easterly along 
the north sidewalk of Shillito Place stepped 
upon one of the uncovered metal sheets and 
it gave way, precipitating her to the base- 
ment floor below. After the Globe Indemnity 
Company, which had issued an insurance 
policy to the company, satisfied the claim of 
the pedestrian, it brought this subrogation 
action against the independent contractor to 
recover the amount paid out. The trial court 
directed a judgment for the independent con- 
tractor which was affirmed by the Court of 
Appeals. However, on review by this court 
the judgment was reversed, since the court 
was of the opinion that both the company 
and the independent contractor owed a duty 
to the public to guard the opening in the 
sidewalk, that the injured pedestrian could 
have recovered from either party, and that, 
since the company was free from actual fault 
in the matter and had advised the independent 
contractor, who was guilty of active negli- 
gence, of the pending action and urged him 
to participate in the defense, the company 
was entitled to indemnity after making a 
voluntary settlement which was fair and 
reasonable. Therefore, the insurance com- 
pany was entitled to maintain a subrogation 
action against Schmitt, and the judgment 
was reversed and the cause remanded to the 
trial court for further proceedings.—The 
Globe Indemnity Co., appellant v. Schmitt. 
Ohio Supreme Court. March 8, 1944. 5 
CCH Fire anp Casuatty Cases 102. 


Pogue, Helmholz, Culbertson & French, for ap- 
pellant. 


Robert G. McIntosh, for appellee. 


Insurance of City’s Liability for Governmental Functions 


“Since there is no liability on a city or town for acts of employees engaged in a 
governmental function of such city or town, it necessarily follows that there 
would be no liability on the insurance carrier carrying employers’ liability insur- 
ance on such function. It is therefore the opinion of the Attorney General that 
cities and towns of this state are without authority to expend money for em- 
ployers’ liability insurance covering employees engaged in performing labor in a 
governmental function of the city or town.” 


—Opinion of the Oklahoma Attorney General 


March 22, 1944 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF oF W ATM cn 


APPLICATION OF DIVIDEND: 
Overdue premium—lInsurer’s duty 
(La.) page 304 
GROUP POLICY: 
Employee’s suit for dividends— 
Jurisdictional amount ( Mich.) page 305 
INCONTESTABLE CLAUSE: 
Insured’s fraud—Payments recov- 
ered by insurer (Cal.) 
INSANITY AS A DISEASE: 
Accidental death—Suicide exclusion 
(Mo.) page 306 
KILLING OF INSURED BY BENE- 
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SLONUUN EDA ENT ENON EA ENE 


APPLICATION OF DIVIDEND TO 
OVERDUE PREMIUM 


(LOUISIANA) 
@ Duty of insurer 
Premium overdue 
Dividend election clause 


Is the insurer under a duty to apply an 
accrued dividend to payment of a premium 
due simultaneously, where the balance of 
the premium is not paid by the insured on 
or before its due date or within the grace 
period? A recent decision holds the insurer 
to such a duty, and states that such is the 
“just and common sense view”, although 
“representing the minority view perhaps.” 
The insured executed a dividend election 
clause on January 18, 1941, directing that 
any future dividends be “applied toward the 
payment of any premium due on the policy 
if the remainder of such premium is duly 
paid.” The policy provided that election to 
apply the dividends to payment of premiums 
must be made by the insured within three 
months after the mailing of a written notice 
by the insurer requiring such election. The 
insurer notified the insured of the coming 
due December 18, 1941, of a premium, and 
of the dividend then payable. On December 
18, 1941, the annual premium (and loan in- 
terest) became due and, on the final day of 
the grace period on January 18, 1942, had 
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not been paid by the insured. The insurer 
then sent him a form of application for re- 
instatement. Then, on January 24, 1942, six 
days after the expiration of the grace period, 
the defendant received from the insured a 
remittance of the amount of the overdue 
premium, plus loan interest, after allowing 
credit for the dividend accrued. The insurer 
refused to accept this as timely payment of 
the premium and, treating the policy as 
lapsed, suggested that the insured apply for 
reinstatement of the policy. Instead the 
insured filed suit to have the policy declared 
to be in full force and effect, and that no lapse 
had occurred. The plaintiff's theory was 
that his election to apply the dividend to 
payment of premium, at the time when he 
paid the balance of the premium, was within 
the three months election period allowed by 
the policy; and that if the defendant had 
applied the dividend then accrued to partial 
payment of the premium, the policy would 
have continued in force and effect for at 
least a month longer; and if this had been 
done, no delinquency would have existed 
when the balance of the premium was ten- 
dered on January 24, 1942, since this date 
would then be only the 6th day of a grace 
period calculated from the expiration of the 
paid-up period resulting from the applica- 
tion of the dividend to partial payment of 
the premium. The defendant argued that 
“under the terms of the policy and the divi- 
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dend election (clause) the dividend could 
only be used toward the payment of the 
premium if the remainder of the premium 
was paid on or before its due date or within 
the grace period, and that, as the plaintiff 
did not tender payment of the balance of 
the premium until after the grace period, the 
policy automatically lapsed.” The court sus- 
tained the plaintiff’s contention, and held 
that the provision of the dividend election 
clause instructing the insurer to apply any 
future dividends toward the payment of any 
premium due on the policy “if the remainder 
of such premium is duly paid,” had not been 
violated, since “the insured tendered pay- 
ment of the balance due on the premium, on 
a date well within the three months period 
stipulated in the policy.”—Salomon v. The 
Equitable Life Assurance Society of the 
United States. Louisiana Supreme Court, 
April 17, 1944. 9 CCH Lire Cases 905. 

J. W. Hopkins, New Orleans, La., for appellant. 


Benjamin Y. Wolf, New Orleans, La., for ap- 
pellee. 


INCONTESTABLE CLAUSE 


(CALIFORNIA) 
e Fraud of insured 
Recovery of disability payments 
by insurer 


An incontestable clause does not operate to 
extend the coverage of a policy to a disease 
contracted before the issuance of the policy. 
Where the insured is guilty of fraud in ob- 
taining total disability benefits from the in- 
surer, by misrepresenting that the tuberculosis 
which disabled him resulted from an acci- 
dent, when in fact it did not, and antedated 
the issuance of the policy, the incontestable 
clause in the policy will not bar the insurer 
from recovering back from tht insured the 
payments thus fraudulently obtained by him. 
The insured first was treated for tubercu- 
losis in 1924, and was in a tuberculosis sani- 
tarium as a patient for approximately 6 
months in 1925. The policy in question was 
issued to him in 1926, In his application the 
insured failed to disclose the facts as to his 
having tuberculosis. In 1927, the insured 
was in an automobile accident, and was 
thereafter disabled by tuberculosis, which he 
claimed resulted from the accident. On the 
basis of his claim total disability benefits 
were paid him from 1927 to 1933, when the 
insurer discovered that he had had tuber- 
culosis before the issuance of the policies, 
discontinued payments to him, demanded 
the return of payments already made him, 
and on his refusal sued to recover these 
payments as having been made to him through 
fraud and mistake. The insured asserted as 
one of his defenses that the incontestability 
clause of the policy barred the insurer’s suit. 
The court held that the incontestability clause 
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was not a defense to the insurer’s action, 
which was not based on fraud in the pro- 
curement of the policy, but on fraud in 
obtainirtg the disability payments. The trial 
court’s judgment for the insurer was af- 
firmed.—John Hancock Mutual Life Insur- 
ance Company, respondent v. Markowitz, 
appellant. California District Court of Ap- 
peal. January 18, 1944. 9 CCH Lire Cases 
924. 

Arthur Rosenblum, for appellant. 

Meserve, Mumper, Hughes & Robinson, for re- 
spondent. 


GROUP POLICY 


(MICHIGAN) 
© Employee’s suit for dividends re- 
turned to employer by insurer 
Jurisdictional amount 


General Motors Corporation, during the 
years 1929-1939, under its employees’ group 
policy with the Metropolitan Life Insur- 
ance Company, paid over fifty-two million 
dollars ($52,000,000) in gross premiums, of 
which thirty-seven million dollars ($37,000,000) 
was paid by its employees, and the balance 
by General Motors. Out of the gross pre- 
miums paid by General Motors, over eleven 
million dollars ($11,000,000) was returned to 
it by the insurance company under the terms 
of the group policy, so that its net contri- 
bution toward the insurance after deducting 
all sums returned as dividends was over three 
million five hundred thousand dollars 
($3,500,000). An employee during those years 
had paid as premiums $1.50 per month, or a 
total of $180 in premiums during his employ- 
ment. He filed suit to recover, “for himself 
and for other persons similarly situated as 
a class,” the dividends returned by the in- 
surer to the employer, on the theory that 
the defendant employer acted as trustee for 
its employees in the collection of premiums 
and the management of the plan of group 
insurance, and that in retaining the dividends 
without disclosing the fact to the plaintiff 
and other employees the defendant had 
made a secret profit, etc. The plaintiff 
claimed that the divisible surplus was pay- 
able to himself and the other insured em- 
ployees, in proportion to the contribution of 
each to the total premiums paid. The de- 
fendant’s motion to dismiss for want of juris- 
diction, since the plaintiff’s alleged claim 
was less than $3000, was allowed and the 
case dismissed. The court held that none 
of the claims in the alleged class amounted 
to $3000, the federal jurisdictional amount. 
The present suit, if a class action at all, 
would come within the class allowing one 
person to sue on behalf of all members of 
a class when the right sought to be en- 
forced is several and there is a common 
question of law or fact affecting the several 
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rights and a common relief is sought. 
ever, the amounts of the several claims of 
the individual employees comprising such 
class cannot be aggregated to maké up the 
required jurisdictional amount. Bowes, plain- 
tiff v. General Motors Corporation, defend- 
ant. United States District Court, Eastern 


District of Michigan, Southern Division. 
March 15, 1944. 9 CCH Lire Cases 737. 


INSANITY AS A_ DISEASE 


(MISSOURI) 


® Accidental death 
Suicide exclusion 


Many states have, by statute, made void an 
exclusion in a life insurance policy of death 
by suicide. Missouri has such a statute. 
However, the policy in question, in addition 
to a suicide exclusion clause, excluded lia- 
bility for death resulting “directly or indi- 
rectly from any kind of illness, disease or 
infirmity.” The insured died of a self- 
inflicted gunshot wound. There was sub- 
stantial evidence that the insured was insane 
at the time of suicide, and that death was 
therefore accidental, so as to allow the in- 
sured’s widow to recover double indemnity. 
However, the insurer claimed that if the 
insured was insane at the time of suicide, 
that his insanity was an “illness, disease or 
infirmity” within the policy exclusion. In 
rejecting this contention, the court held that 
to recognize such an exclusion would result 
in validating the suicide exclusion which the 
statute expressly voids; that it cannot be 
made valid by court decision founded on 
specious reasoning. If the insurer’s conten- 
tion were sustained it would be impossible 
for any beneficiary of an insured who has 
committed suicide to recover under the type 
of policy in question because, if the insured 
were sane at the time of suicide, then death 
would not be the result of an accident; and 
if he were insane, his death would be due 
indirectly to disease.—Spillman, respondent 
v. Kansas City Life Insurance Company, 


appellant. Kansas City Court of Appeals, 
— April 3, 1944. 9 CCH Lire Cases 


Ray B. Lucas, Joseph R. Stewart, Kansas City, 
Mo., for appellant. 


Dwight Roberts, Earl J. Boughan, Kansas City, 
Mo., for appellee. 


KILLING OF INSURED 


(LOUISIANA) 
@ Felonious killing of insured by 
beneficiary 
Heirs v. beneficiary 
Daisy Mack, the insured’s paramour, and 
the beneficiary of a policy of insurance on 
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his life, killed the insured by stabbing him. 
She said, in her statement to the police, that: 
on Saturday night, she and Moore were 
drinking beer in a saloon . . .; that Moore 
had given her $14.00 to ‘‘run the house’’; that 
about 3:30 A. M. Sunday morning, Moore ran 
out of money and asked her for a dollar, which 
she gave him and which he promptly spent for 
more beer; that he asked for more money, but 
Daisy refused to give it to him; that they went 
to their home where Moore became in- 
censed because of her refusal to give him any 
more money and grabbed a vase from the man- 
tel with the intention of striking her with it, 
whereupon she grabbed a butcher knife and 
stabbed him in the chest; that she did not 
intend to injure him fatally; that she left the 
dwelling immediately afterwards taking the 
butcher knife with her, which she later threw 
away in the grass . and slept in a boxcar 
at Elysian Fields and St. Claude Streets the 
balance of the night. 

She was indicted for murder, convicted of 
manslaughter, and after the granting of a 
new trial, the case against her was nolle 
prossed. However, a blind negro, eighty- 
seven years of age, who resided with Moore 
and Daisy Mack, “witnessed” the killing, 
and in contradiction of Daisy’s version that 
she acted in self-defense, testified that there 
was no long argument and struggle preced- 
ing the killing. In the words of the trial 
judge his testimony “painted a very clear 
picture of what happened, even though his 
eyes could not see”; and, “he impressed me 
with the fact that he told the truth.” Ac- 
cordingly, the trial judge, concluding that 
the killing was felonious, rejected the claim 
of Daisy Mack, and found the insured’s 
heirs, his widow and child, entitled to the 
policy proceeds, which had been paid into 
court by the insurer on filing an inter- 
pleader suit. This judgment was affirmed or 
appeal, the court stating that if the killing 
had been shown to have been done in self- 
defense the beneficiary could recover, but 
that the trial judge’s conclusion: that the 
killing was felonious was not against the 
evidence.—Southern Life and Health Insur- 
ance Company, plaintiff-appellee v. Mack, et 
al., defendants-appellees-appellants. Louis- 
iana Court of Appeals. April 3, 1944. 9 CCH 
Lire Cases 811. 

Solomon S. Goldman, for plaintiff-appellee. 
Lawrence A. Chehardy, for Inez Moore and 
Rhona Moore, defendants-appellees. 

Edw. T. Mahoney, Benjamin Y. Wolf, for Daisy 
Mack, defendant-appellant. 


POISON 


(MISSOURI) 
© Popular and scientific meaning 
Accidental means 
Overdose of veronal 


Barbital or veronal, drugs used to induce 
sleep, are ordinarily obtainable without a 
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medical prescription. Barbital is the name 
given barbituric acid in the United States 
Pharmacopeia. Veronal is a trade name for 
the barbiturate of a particular drug manu- 
facturer; and luminal, amytal, nembutal and 
seconal are trade names for the similar prod- 
ucts of other manufacturers. The insured 
was a heavy drinker, averaging 1 to 3 quarts 
of whiskey a day. He had a chronic circu- 
latory ailment, which caused great pain, in 
one of his legs. He had a friend bring him 
two tubes of veronal and a bottle of empirin 
compound at a nearby drug store. The in- 
sured emptied the two tubes of veronal, 
consisting of some 20 or 24 tablets, into his 
hand, together with some of the empirin, 
and after spilling some, swallowed the re- 
mainder. He died in the hospital three days 
later, the cause of his death being recorded 
as acute drug intoxication. The insurer, sued 
for double indemnity for accidental death, 
denied liability on the ground that death 
was not due to accidental means, but to sui- 
cide, resulting from the taking of poison. 
The policy excluded double indemnity bene- 
fits where death resulted from “self destruc- 
tion” or from “poison.” The trial judge 
entered judgment for the insurer, finding 
that veronal was a poison, and that death 
did not result from accidental means. On 
appeal it was held that the trial judge had 
erred in undertaking to decide whether bar- 
bital or veronal was a poison solely on the 
basis of scientific or toxicological standards, 
and in disregarding the popular concept of 
“poison.” However, the judgment for the 
insurer was affirmed in view of the trial 
court’s further finding that the death in any 
event was not one from accidental means, 
the death being merely the unexpected re- 
sult of a wholly intentional act—Aubuchon, 
appellant v. Metropolitan Life Insurance 
Company, appellee. United States Circuit 
Court of Appeals, Eighth Circuit. April 4, 
1944. 9 CCH Lire Cases 875. 


Jacob M. Lashly, B. Sherman Landau, Al F. 
Gerritzen, for appellant. 


Raymond E. La Driere, Samuel W. Fordyce, 
Walter R. Mayne, Harry Cole Bates, Fordyce, 
White, Mayne, Williams & Hartman, for ap- 
pellee. 


POISON AND POISONING 


(MISSOURI) 


®@ Accidental means 
Scientific and lay concepts 
Overdose of nembutal 


Is nembutal, a sleep-inducing drug, a “poison” 
within the sense of a policy insuring against 
accidental death excluding death from “poi- 
soning”? The insured, who, because of 
nervousness and a stomach ailment, had 
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been using nembutal for a year or more to 
induce sleep, died of a dose of nembutal 
taken before retiring. The autopsy showed 
that his stomach contained a quantity equal 
to 15 capsules, in addition to that which had 
been absorbed into his system and had 
caused death. Medical witnesses testified 
that nembutal is a poison, since it had a 
lethal toxic effect in this case; that from 10 
to 30 grains would ordinarily have a fatal 
effect. Policies on the insured’s life pro- 
vided accidental death benefits if death re- 
sulted from accidental means, excluding 
death from self-destruction or from poison- 
ing. The insured denied liability, claiming 
that death was not accidental, was suicide, 
and was a death from poisoning. The jury 
was instructed that its verdict should be for 
the insurer, if it believed from the evidence 
that the insured’s death was the result of 
poisoning. Three special interrogatories were 
submitted to the jury, one, “was the in- 
sured’s death the result of poisoning?” No 
instruction was given telling the jury on 
what basis it should determine whether the 
death was from poison or from poisoning. 
The jury returned a verdict for the insurer, 
and by answer to the special interrogatories 
found that the insured’s death was acciden- 
tal, not suicide, and was from poisoning. 
On appeal by the plaintiff, the court held 
that the jury had not been properly in- 
structed as to the sense in which it was to 
apply the term “poison” or “poisoning” so 
as to decide whether death was from poison- 
ing. The scientific concept or definition used 
by the medical witnesses (i.e. whether a 
lethal toxic effect resulted) was not neces- 
sarily determinative of whether nembutal 
was a poison within the meaning of the ex- 
clusion clause of the policies. The jury was 
required to determine whether, from the 
facts and circumstances viewed in the light 
of common knowledge and experience, the 
death was one from “poisoning” within 
the understanding and use of that term by the 
average man, not by the scientist. Whether 
or not nembutal is “poison” and its use here 
a “poisoning” are questions for the jury. 
The judgment for the insurer was reversed 
and the case remanded for a new trial.— 
Feldmann, appellant v. The Connecticut Mu- 
tual Life Insurance Company of Hartford, 
Connecticut, appellee. United States Circuit 
Court of Appeals, Eighth Circuit. April 4, 
1944. 9 CCH Lire Cases 834. 

John R, Stockham, Ben L. Shifrin, Emil Mayer, 
Roscoe Anderson, W. R. Gilbert, Taylor, Mayer, 
Shifrin & Willer, Anderson, Gilbert, Wolfort, 
Allen & Bierman, for appellant. 

Warren M. Humes, James C. Jones, Jr., Lon 
Hocker, Jr., Jones, Hocker, Gladney & Grand, 
for appellee. 
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PROOF OF LOSS 


(NEW YORK) 


@ Death by “external, violent and 
accidental means” 
Coronary thrombosis and auto- 
mobile accident 


Proof of death by disease is not proof of 
death by accident. While the insured was 
driving an automobile upon a public high- 
way, his car suddenly veered off to the side 
of the road, hit a highway sign, and finally 
collided with a public service pole. Death 
occurred about five minutes thereafter, and 
an autopsy performed about three hours 
later disclosed that death was caused by a 
heart attack, a coronary thrombosis; that in 
the right coronary artery, a blood clot throm- 
bus had been building up for from two to 
five days before the death. The policy in- 
sured against death which was the “direct 
and proximate result of and which is caused 
solely and exclusively by external, violent 
and accidental means.” The proof of loss 
stated, as the manner in which the accident 
happened, that “Deceased was driving his 
car when it became out of control and 
crashed into a pole, causing the death of the 
deceased.” The attached death certificate 
stated the immediate cause of death to be 
“sudden death while driving automobile, 
coronary thrombosis, coronary arterioscle- 
rosis.” The blanks in the certificate relating 
to death due to external causes, accident, 
etc., were not filled in. The court held that 
the proof of loss was insufficient because, 
although claiming an accidental death, it 
failed to show that the death was the direct 
and proximate result of and was caused 
solely and exclusively by external, violent 
and accidental means, but, on the contrary, 
showed that the death was due to a coronary 
thrombosis.—Binder, plaintiff v. The Com- 
mercial Travelers Mutual Accident Ass’n of 
America, defendant. United States District 
Court, Southern District of New York. 
January 20, 1944. 9 CCH Lure Cases 913. 
A. Harold Frost, 11 West 42nd St., New York 
City, N. Y., Bernard Jenkin, for plaintiff. 


Moses, Nehrbas & Tyler, 20 Pine St., New York 
City, N. Y., for defendant. 


PRESUMPTION OF DEATH 


(WISCONSIN) 
© Time of death 
No presumption from seven 
years’ absence 


The insured was a heavy drinker, 45 years 
of age, with a wife and two children. On 
two prior occasions he had disappeared from 
his home, once, when he was sixteen years 
of age, for some three or four years, and 
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again, some three years before his final dis- 
appearance, for a week, following his in- 
volvement in an automobile accident. Now, 
in default in his accounts as executor, on 
the day set for a court hearing as to why 
distribution in the estate should not be made, 
he disappeared from his home on February 
11, 1933. The policy of insurance on his life 
expired April 29, 1933. Although efforts 
were made to locate him, he had been miss- 
ing for over 7 years at the time his wife filed 
suit to recover on the policy. Some slight 
evidence was offered to show that he was 
not in good health at the time he left home, 
and that hyperthyroidism could have caused 
his death as early as the date of his dis- 
appearance (and prior to the expiration date 
of the policy). The jury’s special verdict 
found that the insured was dead, and had 
died prior to the expiration date of the 
policy. On the insurer’s appeal, the jury’s 
finding as to the time of the insured’s death 
was held not to be sustained by the evidence. 
The presumption of death, arising from seven 
years unexplained absence, is no presump- 
tion as to when, during the seven year pe- 
riod, insured actually died. The evidence 
concerning the state of the insured’s health 
was extremely weak and raised only the 
vaguest sort of possibility that his health 
could have caused a fatal illness prior to the 
expiration date of the policy, and was not 
sufficient to support the jury’s finding as to 
the time of the insured’s death. The trial 
court’s judgment was reversed with direc- 
tions to dismiss plaintiff's complaint.—Kietz- 
mann, plaintiff and respondent v. The North- 
western Mutual Life Insurance Company, 
defendant and appellant. Wisconsin Su- 
preme Court. March 14, 1944. 9 CCH Lire 
Cases 758. 

Sam T. Swanson, Norman L. Baker, 720 E. 


Wisconsin Ave., Milwaukee 2, Wis., for appel- 
lant. 


George J. Graebner, Stewart G. Honeck, 710 N. 
Plankinton Ave., Milwaukee 3, Wis., for re- 
spondent. 


REFORMATION OF POLICY 


(NEW YORK) 


e Group insurance 
Reformation of rider 
Mutual mistake of fact 


Quoting thus from an early English Year 
Book (17 Edw. IV, 1): “It is a trite learn- 
ing that the thought of man is not triable, 
for the devil himself knows not the thought 
of man,” the court held that the defendant 
insurer, seeking by counterclaim a reforma- 
tion of a rider issued to an original policy 
of the plaintiff’s, could not probe the recesses 
of plaintiff’s mind so as to establish that she 
must have known that the insurer, despite 
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its preparation of written words in the rider 
to the contrary, never intended to increase 
the number of payments it would make in 
the event of her disability beyond the num- 
ber of payments provided for in the original 
policy. The plaintiff was employed as a din- 
ing room attendant in a state school and 
became a member of a civil employees’ asso- 
ciation, which under a group plan provided 
insurance to the plaintiff under a so-called 
“Class A” policy for illness and accidents. 
At that time the only other type of policy, 
“Class B,” was for employees in hazardous 
occupations. Both classes provided disability 
indemnity “for twelve months for any acct- 
dent.” The plaintiff changed employment 
from dining room attendant to night cook, 
thus changing from non-hazardous to haz- 
ardous employment. She then requested the 
issuance of a rider to her policy because 
“the danger was very much greater working 
with the steam cooking, and the compensa- 
tion which you get under accident is only 
two-thirds of your original salary.” A so- 
called “B-2” rider, developed since the 
issuance of plaintiff’s original policy, was 
delivered to the plaintiff by the insurer, 
under which plaintiff’s policy classification 
was changed from “A” to “B,” the premium 
increased, the accidental death benefit reduced 
from $1000 to $500, and under which dis- 
ability benefits for occupational accident 
were “hereby extended to cover any period 
of incapacity caused by accident.” The plain- 
tiff read the rider, understood it, and ac- 
cepted it in writing. Thereafter she suffered 
bodily injuries from an occupational acci- 
dent, was disabled, and sued for disability 
benefits including payments for a period be- 
yond the first year of disability. The in- 
surer, conceding its liability under the policy 
as written, counterclaimed for reformation 
of the rider on the ground of mutual mistake 
of fact in that neither party intended to in- 
crease to a period beyond twelve months, 
the period for which disability benefits were 
payable. 


The insurer in attempting to show knowl- 
edge on the part of the plaintiff that the 
company did not intend to extend the period 
of disability payments, showed that she was 
present at the school when the group insur- 
ance plan was discussed before it went into 
effect; that she knew that her original policy 
was issued under the group plan; that under 
her original policy disability payments were 
limited to a period of one year, etc. The 
court refused to reform the policy, holding 
that there was no evidence of any mistake 
on the part of the plaintiff, even assuming 
that the insurer made a mistake in the rider 
in extending disability payments beyond one 
year. The insurer itself had prepared the 
rider it sought to reform; as so prepared, it 
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was accepted by the insured. There was no 
mutual mistake of fact. “She knew what 
was in the mind and what was the intention 
of the Company because that was evi- 
denced in words used by the Company in 
preparing the contract. The Company told 
her the content of its mind and the limits 
of its intention. The plaintiff could deter- 
mine the Company’s intent in no other man- 
ner. She was making no mistake. She knew 
what was offered and she accepted. She 
accepted the additional benefit, she undertook 
to pay an increased and an additional pre- 
mium and consented to the halving of her ac- 
cidental death benefit.”"—Porter, Appellant v. 
Commercial Casualty Insurance Co., Re- 
spondent. New York Court of Appeals. March 
2, 1944. 9 CCH Lire Cases 760. 

Joseph A, McCabe, Samuel R. Rosen, for ap- 
pellant. 

James Conboy, J. Stanley Carter, for respond- 
ent. 


STATEMENT OF INSURED— 
PROOF OF DELIVERY 


(MISSOURI) 


© Life insurance 
Delivery of certificate 
Proof by res gestae 


The principal proof that delivery of a life 
insurance policy to the insured had been 
made, consisted of the testimony of a friend 
who visited the insured on the day of his 
death, that he saw a man enter and leave 
the office of the insured, and was then told 
by the insured, “Here is a policy which has 
just been delivered to me” (showing him at 
the same time what appeared to be folded 
sheets of paper with the name of the defend- 
ant insurer in large print at the top). No 
certificate was ever found, and the insurer 
denied issuance and delivery of a certificate. 
From a judgment for the plaintiff benefi- 
ciary the insurer appealed, urging that the 
admission in evidence of the declaration of 
the insured to his friend, as to the delivery 
of the certificate, was error. The court so 
held. The principal fact (which the decla- 
ration as res gestae was supposed to explain) 
was the delivery of the certificate. How- 
ever, there was no proof of delivery, in the 
absence of the declaration itself. Eviden- 
tiary res gestae are not primary proof. For 
a discussion of the issues in this case turn 
to page 287.—Fitzpatrick, et al., respond- 
ents v. Woodmen of the World Life Insur- 
ance Company, appellant. Kansas City Court 
of Appeals, Missouri. April 3, 1944. 9 CCH 
Lire Cases 822. 

Rainey T. Wells, Omaha, Neb., Harding, Mur- 
phy & Tucker, Kansas City, Mo., for appellant. 


Ralph P. Johnson, T. Bryant Johnson, Osceola, 
Mo., for respondents. 
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Negligence 
Other than Automobile 
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AMUSEMENT PARK: 

Fall through comfort station floor 

(Pa.) page 310 
ATTRACTIVE NUISANCE: 


Child drowned in pond (N. C.) page 311 
BAILEE’S LIABILITY: 
Safety deposit vault loss (IIl.) page 316 
CHARITABLE CORPORATION: 
Negligent fire loss—Liability to 
lessor (Kan.) page 311 


DEALER’S LIABILITY: 
Auto damage by anti-freeze (Ark.) page 311 
EXPLOSIONS: 
Lessor’s liability—Lessee’s employee 
injured (Mo.) 
FALL IN DEPOT: 
Liability of carrier and of lessor 
(Mont.) 


page 312 


page 313 


FALL ON STAIRWAY: 
Landing under repair (N. J.) 


LANDLORD AND TENANT: 
Contract to repair screen—Injury 


page 312 


to child (Minn.) page 313 
MUNICIPALITY’S LIABILITY: 
Collapse of staging—W. P. A. 
workers injured (Conn.) page 314 
Pedestrian’s fall on sidewalk—No- 
tice to city (Pa.) page 314 
PEDESTRIAN INJURED: 
Icy sidewalk rs. page 315 
Oil on sidewalk (Tex.) page 315 
PHARMACIST’S LIABILITY: 
Emergency first aid treatment ad- 
ministered (N. J.) page 315 
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AMUSEMENT PARK 


(PENNSYLVANIA) 


e Patron injured 
Fall through comfort station floor 


While the plaintiff wife was walking across 
the floor of the comfort station maintained 
by defendant in its amusement park, several 
boards collapsed, and she fell into the space 
beneath the floor up to her armpits. She 
suffered severe and permanent injuries, in- 
cluding a miscarriage. Plaintiff’s evidence 
showed that the boards and the joists to 
which they were nailed had become inter- 
nally decayed and rotten, and the nails rusty, 
through the presence of water upon the 
floor and the dampness’ produced thereby. 
Recovery was allowed, the court holding 
that the evidence warranted a finding of 
negligence. The jury could infer that de- 
fendant had not exercised reasonable dili- 
gence, as the proprietor of an amusement 
park, to provide safe accommodations, and 
to make inspections at proper times and at 
seasonable intervals to assure their suitable 
condition. 

The contention that the plaintiff wife was 
guilty of contributory negligence was founded 
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upon testimony by the wife that as she 
entered the comfort station she “saw the 
floor was worn out, from the dampness, 
from all that dirty water was there,” and, 
“the floor didn’t look so good.” Other 
patrons were in the toilets at the time, anu 
had traversed the same floor boards to reach 
them, and this, according to the court, “is 
some indication that it was not considered 
so obviously dangerous that a person ought 
not to walk thereon.” Furthermore, plain- 
tiff wife did not know, could not see, had 
no reason to suspect, that the supporting 
joists were rotten and decayed, and that the 
nails were rusty. It is only when the danger is 
so obvious that an ordinarily prudent person 
would regard it as a risk or hazard, and 
therefore avoid it, that it could be said as 
a matter of law that the person taking a 
chance is guilty of contributory negligence. 
—Freda, et al. v. Lake Ariel Park and Amuse- 
ment Company, defendant, appellant. Pennsyl- 
vania Superior Court. April 11, 1944. 10 
CCH NEGLIGENCE CASEs 688. 

Ernest D, Preate, Frank J. McDonnell, Scranton 


Electric Bldg., Scranton, Pa., for plaintiffs, ap- 
pellees, 


S. Augustus Davis, Raymond Bialkowski, Select 
Bldg., Scranton, Pa., for defendant, appellant. 
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CHARITABLE CORPORATION 


(KANSAS) 


e Lessor seeking recovery for fire loss 
Collection of waste paper by Salva- 
tion Army 





This was an action by the lessor of a build- 
ing against the lessee, the Salvation Army, 
to recover for fire damage to plaintiff’s 
building alleged to have resulted from 
the negligence of defendant’s agents. Upon 
request of defendant’s agent, plaintiff had 
permitted the collection of waste paper 
on the premises, on condition that it be 
removed within one week. Plaintiff alleged 
that the paper was permitted to remain for 
longer periods than authorized, constituting 
a fire hazard, and that while the premises 
were so littered, a fire started and destroyed 
plaintiff’s building, such loss being the result 
of defendant’s negligence. Judgment for 
the Salvation Army was affirmed, the court 
holding that defendant, a charitable corpo- 
ration, was not liable for the negligence of 
its agent. The bare allegation in the peti- 
tion—‘“that among its activities is the col- 
lection of waste paper by donation from the 
public and baling and selling the same for 
profit”’—did not transfer the charter pur- 
poses of defendant—“to engage in charitable, 
educational, missionary, philanthropic and 
religious work”—into a corporation for profit. 
The petition contained no allegation that 
defendant’s activities in collecting waste 
paper by donation and selling it for profit 
did not constitute a necessary and incidental 
method of maintaining the work of defend- 
ant or that the proceeds from the sale of the 
scrap paper were not used for that purpose. 
—Leeper, appellant v. The Salvation Army. 
Kansas Supreme Court. April 8, 1944. 
10 CCH NEc.icence Cases 659. 


W. K. Thompson, Hall Smith, Topeka, Kan., for 
appellant. 

E. R, Sloan, W. Glenn Hamilton, Floyd A. 
Sloan, Eldon R. Sloan, Topeka, Kan., for ap- 
pellee. 


CHILD DROWNED IN POND 


(NORTH CAROLINA) 


e@ Attractive nuisance 
Mill owner’s liability 


Defendant owned and operated a cotton mill 
and the surrounding mill village occupied by 
his employees, whose houses were close to 
an unenclosed pond. Plaintiff’s intestate, a 
child less than four years of age, while play- 
ing around the pond attempting to catch a 
tadpole, fell in and was drowned. The 
court, in an action by plaintiff to recover 
damages for the child’s death, concluded 
that defendant’s motion for nonsuit was 
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properly overruled. It is not an act of negli- 
gence for a person to maintain an unen- 
closed pond or pool on his premises. When, 
however, he exercises this right and children 
of tender years are attracted thereto and it 
becomes a common resort of persons of 
tender years to which they go to play, and 
it appears that the owner knows or by the 
exercise of ordinary care should know that 
it is being so used, then it becomes his duty 
to exercise ordinary care to provide reason- 
ably adequate protection against injury. 
Failure so to do constitutes an act of negli- 
gence and the question of proximate cause 
is for the jury. Also, it is generally held 
that the attractiveness of the premises as 
well as notice to the owner may be shown 
by evidence that children were accustomed 
to play in or around the premises for such 
length of time that the owner knew or by 
the exercise of ordinary care should have 
known that it was being so used.—Barlow 
Admr. v. Gurney, d. b. a. Irene Cotton Mills, 
defendant, appellant. North Carolina Su- 
preme Court. March 30, 1944. Filed April 
12, 1944. 10 CCH Necticence CAses 689. 


Lewis & Lewis, Burke & Burke, for plaintiff, 
appellee. 


Jones & Smathers, Sam Poole, for defendant, ap- 
pellant. 


DEALER'S LIABILITY 


(ARKANSAS) 


e Automobiles damaged by anti-freeze 
Experimental product 


The question here was whether defendant 
was liable for the damages sustained by 
thirty-nine plaintiffs who used anti-freeze in 
automobile radiators. Defendant was state 
distributor for the anti-freeze. The rule of 
non-liability was stated by the court: 


The dealer who purchases and sells an article 
in common and general use in usual course of 





trade . . , without knowledge of its dangerous 
qualities . . . and who makes no misrepresenta- 
tions or concealments . . . is not to be made 
liable. 


The evidence showed that the anti-freeze 
was a new product and was so experimental 
that a bond was said to have been made 
by the manufacturer to protect either the 
dealer or the ultimate consumer from loss. 
This very fact of the newness of the product 
and its being made from a new formula— 
as testified to by defendant himself—showed 
that he was not selling an article in common 
and general use; so one of the essentials of 
non-liability was not present. The evidence 
further disclosed that defendant, learning 
that the anti-freeze was solidifying in its 
unopened containers, sent to filling station 
dealers a letter which explained this, asked 
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the return of their shipments, but contained 
a postscript which assured the dealers that 
if “any of it has been put in use, it is OK 
and will prove entirely satisfactory.” Since 
he had knowledge of the defect in this first 
shipment and since proof was offered that 
the subsequent shipments proved as defec- 
tive and harmful to automobiles as the first 
shipment, then it was a question for the jury 
as to whether the knowledge possessed by 
defendant would have led a man of ordinary 
prudence to investigate the subsequent ship- 
ments, and if he did make such investi- 
gation, whether he found the subsequent 
shipments to be as bad as witnesses testified 
they were. In all events, the second essen- 
tial of absence of knowledge of dangerous 
qualities was not shown. Finally, it could 
not be claimed that defendant had made no 
representations as to fitness and quality, as 
there was evidence of such representations 
having been made by defendant and his 
agents. Judgments for plaintiffs were affirmed. 
—Ahrens, appellant v. Moore. Arkansas 
Supreme Court. March 6, 1944. 10 CCH 
NEGLIGENCE CAsEs 611. 


Rose, Loughborough, Dobyns & House, for ap- 
pellant. 


Bates, Poe & Bates, for appellees. 


EXPLOSIONS 


(MISSOURI) 


@ Lessee’s employee injured 
Lessor’s liability 


The United States Government had leased 
a building from defendant. Plaintiff, em- 
ployed as a switchboard operator by the 
Government, suffered injuries in a gas ex- 
plosion which occurred in the ladies’ toilet 
room in the building, and in an action seek- 
ing compensation for the injuries thus sus- 
tained, recovered a judgment. An appeal 
was taken by defendant on the ground that 
no case had been made for the jury, but 
the court upheld the judgment. Plaintiff 
alleged that defendant, in disregard of its 
agreement to repair and maintain the prem- 
ises in good condition, negligently repaired 
a pipe in such a manner that explosive gas 
flowed into the water pipes and out into the 
ladies’ toilet room, making it a highly dan- 
gerous place. The evidence showed that 
the superintendent of the gas company in- 
formed defendant’s secretary that there was 
a gas leak around a stop-and-waste valve on 
the pipe in question near the point where 
it went through the ceiling of the basement 
into the ladies’ toilet. The secretary told 
the superintendent that a plumber was work- 
ing in the building at the time and that he 
would tell the plumber to repair the leak. 
A plumber by the name of Hilliard was 
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working in the building at the time, near 
the end where the stop-and-waste valve 
was located; the evidence tended to show 
that he was not employed by either the gas 
company or the lessor and that he was en- 
gaged in installing a “loop” for a gas meter, 
which the gas company required the owner 
to install. The stop-and-waste valve was 
removed and a short piece of pipe was in- 
serted in its place, permitting a flow of gas 
through the pipe to the hot water faucet in 
the ladies’ toilet. From these facts, which 
were directly established by the evidence, 
the jury could reasonably have found that 

lilliard was employed by defendant, that he 
removed the stop-and-waste valve, and that 
he inserted the piece of pipe. To reach such 
a conclusion did not require the piling of 
inference upon inference. The contention 
that there was no causal connection between 
the negligence relied upon by plaintiff and 
the explosion was found to be without merit. 
—Allen, Etc. v. Masonic Temple Association 
of Louisiana, Missouri, appellant. St. Louis 
Court of Appeals, Missouri. April 4, 1944. 
10 CCH NEGLIGENCE CAsEs 671. 


May and May, Davis Benning, Louisiana, Mo., 
Fry & Edwards, Mexico, Mo., for appellant. 
F, D. Wilkins, Louisiana, Mo., Charles E. Rend- 
len, Rendlen, White & Rendlen, Hannibal, Mo., 
Rodgers, Buffington and Adams, Mexico, Mo., 
for respondent. 


FALL ON STAIRWAY 


(NEW JERSEY) 


e Repairs being made 
Landlord’s liability 


At the time of the accident here involved, 
one of the defendants was engaged in mak- 
ing repairs to a landing upon a stairway and 
had taken up a section of the flooring for 
that purpose. Mrs. Cancellieri, the occupant 
of a third floor apartment, descended the 
stairs carrying a five months old baby in 
her arms and accompanied by a six year old 
child. According to her testimony, as she 
approached the landing, defendant got up 
from his work on the floor, stepped aside 
and said to her, “Careful, the floor is taken 
up.” Defendant did not prohibit or forbid 
her to use the stairway. As defendant 
looked on, Mrs Cancellieri pointed out to 
her child where to step on the sub-flooring. 
After the child crossed she followed, taking 
one step with her foot in exactly the same 
place where the child had stepped safely. 
Her right leg went through the sub-flooring 
immediately precipitating her to the floor. 
In this action to recover damages for the 
injuries thus sustained, the court held, in 
view of the duty imposed upon the land- 
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lord to maintain and keep in a safe condition 
a stairway used in common by the tenants, 
that there was ample evidence from which 
the trier of facts could find defendants guilty 
of failing to perform their obligation. It 
was urged by defendants that Mrs. Cancellieri 
was, as a matter of law, guilty of contribu- 
tory negligence or that she assumed the risk 
of injury by attempting to descend the stair- 
way under the conditions that confronted 
her. The court was of the opinion, however, 
that these were questions of fact and that, 
under the circumstances, plaintiff was justi- 
fied in assuming that it would be safe for 
her to follow the footsteps of her child. Her 
conduct was that of a reasonably prudent 
person in the circumstances.—Cancellieri, 
et al. v. Schaeffer, et al., defendants, appel- 
lants. New Jersey Supreme Court. April 
10, 1944. 10 CCH NeEcLIceNce Cases 687. 


Peter J. Zangara, 585 Main Ave., Passaic, N. J., 
for plaintiffs, respondents. 

Robert J. Bunevich, 625 Main Ave., Passaic, 
N. J., for defendants, appellants. 


FALL IN DEPOT WASH ROOM 


(MONTANA) 


e@ Status of injured person 
Carrier’s liability 
Lessor’s liability 


A step dividing into two parts the com- 
bined wash and toilet room in a depot 
owned by defendant realty company and 
used by defendant bus company and three 
other common carriers caused injury to 
plaintiff. Because there was considerable 
conflict in the evidence, the court designated 
as questions for the jury the problems of 
whether or not plaintiff was .contributorily 
negligent and whether or not her injuries 
were proximately caused by defendants’ 
failure to exercise reasonable care to main- 
tain the depot facilities in a safe condition. 
Plaintiff’s evidence disclosing that the negli- 
gent conditions complained of had been in 
existence for a long time prior to the acci- 
dent, the court rejected defendants’ conten- 
tion that they had no notice of them. One 
of the major questions presented related to 
the legal duty, if any, owed by these de- 
fendants to plaintiff. 


A common carrier of passengers is under a duty 
to provide adequate station accommodations and 
proper safeguards at those places where it takes 
on and puts off passengers, and to keep its sta- 
tions in a safe condition; its failure to perform 
its duty in this respect will render it liable to 
those who enter upon the premises, in response 
to an implied invitation, and suffer injury as a 
result of such neglect. 


Since plaintiff entered the depot to purchase 
a ticket to a town to which Burlington 
Trailways operated a passenger bus service, 
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whereas defendant bus company did not, 
the court held that plaintiff was an invitee 
of Burlington Trailways but not of defend- 
ant bus company. The next question, then, 
was—did defendant bus company owe any 
duty to plaintiff, she being an intended pas- 
senger and invitee of Burlington Trailways, 
using the same station and depot facilities? 
The prevailing rule is that the liability of 
each carrier under such circumstances is 
limited to its own particular passengers or 
intended passengers, upon the ground that 
it owes no legal duty to passengers or in- 
tended passengers of the other carriers. 
Since the evidence failed to show any privity 
of interest, right or relationship as between 
defendant bus company and the other car- 
riers, either in the establishment or the oper- 
ation of these station and depot facilities, 
this defendant’s motion for nonsuit was 
properly granted on the ground that “as 
a matter of law, the plaintiff sued the wrong 
person here when she sued the Northland 
Greyhound Lines. As a matter of law, she 
should have sued the Burlington, assuming, 
of course, she had a case.” Defendant owner 
of the premises, however, was not entitled 
to a dismissal of the action. This defendant, 
having leased the depot facilities, knowing 
the same were to be used for a public pur- 
pose, and having agreed to maintain said 
facilities in a safe condition, and the plaintiff 
being rightfully upon the premises as an 
intended passenger of the Burlington Trail- 
ways, owed to plaintiff the legal duty to 
exercise reasonable care for her safety and 
maintain and keep the premises in a reason- 
ably safe condition —Ahlquist, plaintiff, ap- 
pellant v. Mulvaney Realty Company, et al. 
Montana Supreme Court. April 12, 1944. 
10 CCH NEGLIGENCE Cases 644. 


H. L. Maury, A. G. Shone, M. Baxter, Larson, 
Butte, Mont., Thomas C. Colton, Billings, Mont., 
F. F. Haynes, Forsyth, Mont., for plaintiff, ap- 
pellant, 

Horace S. Lavis, Rockwood Brown, Franklin S. 
Longan, B. E, Berg, Jr., Coleman Jameson & 
Lamey, James H, Kilbourne, Cale Crowley, 
M. J. Lamb, Billings, Mont., for defendants, 
respondents. 


LANDLORD AND TENANT 


(MINNESOTA) 


e Contract to repair 
Child’s fall through screen 


A contract existed between defendant land- 
lord and his tenants, the Saturninis, to make 
suitable repairs to a screen to remedy its 
defective condition and to remove, partially 
at least, the danger to children of falling 
through the screen. However, only inade- 
quate repairs were made. The caretaker, 
instead of putting up new wire mesh, 
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merely tacked the loose screen to its frame. 
Because of his failure to make the agreed 
repairs, the landlord was held liable for the 
death of the Saturninis’ two year old son 
who fell through a large hole made by the 
separation of the wire mesh from the 
wooden frame. At page 286 this case is 
fully reviewed.—Saturnini, Special Admr. v. 
Rosenblum, appellant. Minnesota Supreme 
Court. April 6, 1944. 10 CCH NEGLIGENCE 
CAsEs 641. 


Maugridge S. Robb, 715 Met. Bldg., Minneapolis, 
Minn., for appellant. 

F, L, Palarine, 824 New York Bldg., St. Paul, 
Minn., for respondent. 


MUNICIPALITY’S LIABILITY 


(PENNSYLVANIA) 


®@ Pedestrian’s fall on sidewalk 
Notice to insurance company 
Statute construed 


A statute requiring any person claiming 
damages from a municipality to give notice, 
within six months from the date of the 
origin of the claim, to the municipality, fur- 
ther provided that 


No cause of action may be validly entered of 
record where there was a failure to file such 
notice within the time required by this act, ex- 
cept leave of court to enter such action upon a 
showing of a reasonable excuse for such failure 
to file said notice shall first have been secured. 


In the present case, plaintiff suffered inju- 
ries as the result of a fall on a sidewalk 
located in defendant township. Within the 
six-month period, plaintiff's counsel wrote a 
letter to a casualty company setting forth 
the date, place and nature of the accident, 
the injuries sustained, and the name and ad- 
dress of plaintiff’s physician. The letter 
stated that counsel was informed that the 
casualty company carried insurance for the 
township against such accident, and invited 
it to investigate the matter. It was not until 
the filing of an affidavit of defense to the 
action subsequently commenced by plain- 
tiff, that her counsel learned of the statute; 
he thereupon discontinued the suit. Plaintiff 
obtained a rule to show ¢ause why she should 
not be allowed to maintain the action, but 
the trial court discharged the rule. This 
action, the court held on appeal, constituted 
an abuse of the discretion granted by the 
statute. Of controlling importance was the 
fact that within the prescribed period the in- 
surance company was notified that claim 
was being made, was furnished with the 
essential facts, and, by designating a physi- 
cian to examine plaintiff, apparently admit- 
ted its responsibility to investigate the claim. 
It is not unusual for lawyers representing 
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claimants in accident cases to communicate 
with insurance companies directly rather than 
with defendants, since the former control the 
negotiations for settlement and prepare the 
defense in case of litigation —Badger, ap- 
pellant v. The Township of Upper Darby. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. March 20, 1944. 10 CCH NEGLIGENCE 
Cases 541. 


Ward C. Henry, Swartz, Campbell & Henry, 1724 
Lincoln-Liberty Bldg., Philadelphia, Pa., George 
H. Class, County Bldg., Media, Pa., for plaintiff. 
Wm, J. MacCarter, Jr., E, Walter Helm, 3rd, 
502 Crozer Bldg., Chester, Pa., for defendant. 


(CONNECTICUT) 


e W. P. A. workers injured 
Collapse of staging 
Notice to city of defective condition 
of ladder 


Plaintiffs, W. P. A. workers, suffered in- 
juries because of the collapse of a staging 
upon which they were standing while en- 
gaged in painting a school building in the 
defendant city. The claimed negligence was 
that defendant furnished a defective and 
unsafe ladder for use as a support for one 
end of the staging, and that the ladder in 
its defective condition constituted a nuisance. 
The staging consisted of a plank, the ends 
of which were supported by iron brackets 
affixed to the rungs of the ladders. One of 
these rungs was cracked and broke under 
the weight of plaintiffs, causing them to fall 
to the ground. These ladders belonged to 
defendant, and its employee, Freedman, who 
had oversight of the work, furnished them 
to plaintiffs. The lower court found thst 
the only indication of the defect on the out- 
side surface of the rung were some so-called 
surface cracks which ordinarily are of no 
significance in judging the strength of wood; 
that the crack was probably due to a blow 
or strain at some time in the past, but that 
defendant had not caused it; that while an 
expert on wood might have discovered the 
defect by striking the rung with a hammer, 
no ordinary inspection would have disclosed 
it; and that defendant did not have actual 
or constructive notice of it. Upon the basis 
of these findings, the court concluded that 
defendant was chargeable neither with negli- 
gence nor with maintaining a nuisance. On 
appeal, the judgment was affirmed.—Broderick, 
plaintiff, appellant v. City of Waterbury; 
McKeeman, plaintiff, appellant v. Same. 
Connecticut Supreme Court of Errors. April 
5, 1944. 10 CCH NEGLIGENCE CAsEs 635. 


Joseph M. Navin, Edward Mascolo, for plaintiffs, 
appellants. 


Maurice T. Healey, Edward J. McDonald, for 
defendant, appellee. 
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PHARMACIST’S LIABILITY 


(NEW JERSEY) 
e Eye injury 
First aid administered 
Face scarred 


After receiving a severe blow on his eye, 
the plaintiff went to defendant pharmacist’s 
store, asked for and was sold a leech, which 
plaintiff promptly applied to his black eye. 
At the end of six hours, plaintiff was bleed- 
ing profusely and he again went to defend- 
ant, asking him to do something to stop the 
bleeding. Defendant, a licensed pharmacist 
of thirty-five years’ experience, advised 
plaintiff to go to a hospital three or four 
blocks distant, but plaintiff insisted on re- 
ceiving first aid at the drug store. Defendant 


—then undertook to apply first aid consisting 


of an application recognized as standard first 
aid treatment to stop bleeding. The next 
morning plaintiff looked at his face and 
observed “that the region about the eye 
looked like a raw piece of meat.” Ten days 
later plaintiff’s doctor observed that plaintiff 
had a permanent scar under his eye, and 
attributed it to a second degree burn caused 
by the application of strong medicine. A 
physician, expert in skin diseases, was called 
by defendant and testified that in his opinion 
the scar was caused by an infection. Re- 
covery was denied plaintiff, the court finding 
that the evidence was insufficient to sustain 
a judgment in his favor. Plaintiff’s mild and 
isolated statement that he felt a burning 
sensation while the treatment was being 
applied by defendant was not enough to 
support a finding that defendant applied 
other than the standard remedies to which 
the latter testified; and the, testimony of 
plaintiff’s physician that the scar in his opin- 
ion was the result of a second degree burn 
caused by the application of strong medicine 
did not prove or tend to prove that defend- 
ant made that application—Soriano v. Green- 
field, defendant, appellant. New Jersey Su- 
preme Court. April 12, 1944. 10 CCH 
NEGLIGENCE CASEs 685. 

John Cervase, 24 Commerce St., Newark, N. J., 
for plaintiff, respondent. 

Emanuel N. Silberner, 31 Clinton St., Newark, 
N. J., for defendant, appellant. 


PEDESTRIAN INJURED 


(PENNSYLVANIA) 


e@ Icy sidewalk 
Identification of defect 
Contributory negligence 


A fall on a sidewalk abutting defendant’s 
premises allegedly was the cause of death 
of plaintiff’s wife. Plaintiff, decedent, and 
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NEGLIGENCE 


their daughter occupied a second floor apart- 
ment in defendant’s building. Decedent left 
the house and had walked a few feet when 
she fell on the sidewalk; she suffered a frac- 
ture of the right femur at the hip joint and 
sat helpless where she fell. She was ob- 
served by one O’Hara who came to her 
assistance, and O’Hara testified, in an action 
to recover damages for the wrongful death, 
that there were ridges of ice about two 
inches high on the section of concrete on 
which she sat as well as on that on which 
he stood. Plaintiff’s daughter who also 
helped her mother into the house testified 
that the sidewalk was “bumpy and kind 
of thick in spots and rough” with “‘ittle 
ridges between an inch and a half 
and two inches thick.” Plaintiff’s son who 
arrived at the scene shortly after the acci- 
dent testified that “the immediate flagstones 
in front of the house were hilly and rough” 
to a height of “an inch and a half to two 
inches.” The court concluded that recovery 
could not be denied for want of proof that 
the injury resulted from a substantial ob- 
struction at the place of the fall rather than 
from a general condition which imposed no 
liability. The testimony of O’Hara raised 
an issue for the jury. The place of the fall 
was fixed by the wife’s position on the walk; 
because of her injury she was unable to 
move. O’Hara said that the “ridges or 
chunks” of ice covered that section of the 
walk as well as the adjoining sections. These 
circumstances were sufficient to establish 
that an obstruction sufficient to impose lia- 
bility was the cause of the fall. If, as the 
jury found, the sidewalk could be “used 
with safety by the exercise of reasonable 
care notwithstanding its defective condi- 
tion,” whether the wife performed the duty 
required of her under the circumstances was 
a question for the jury. The lower court 
having erred in entering judgment n. o. v. 
for defendant, the judgment was reversed. 
—Silberman, Admr., appellant, v. Dubin. 
Pennsylvania Superior Court. April 13, 
1944. 10 CCH NeEcLicENcE CAsEs 681. 


Joseph T. McDonald, Leon M, Levy, Connell 
Bldg., Scranton, Pa., for plaintiff. 

Frank M. Walsh, Connell Bldg., Scranton, Pa., 
for defendant. 


(TEXAS) 
e Filling station 
Oil on adjacent public sidewalk 
Contributory negligence 


J. H. Hutcherson, seventy-seven years of 
age, slipped and fell in some oil on the 
public sidewalk adjacent to defendant’s fill- 
ing station and the injuries he suffered be- 
cause of this fall allegedly resulted in his 
death about a week later. The jury found 
that defendant’s failure to remedy the un- 
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safe condition of the sidewalk of which it 
had constructive notice was a proximate 
cause of the accident. Defendant took the 
position that it owed no duty to keep the 
sidewalk in a reasonably safe condition; that 
such duty rested on the City. It relied on 
the rule of law to the effect that as a general 
rule the duty rests upon the City rather than 
the abutting property owner to maintain 
its sidewalks in a reasonably safe condition 
for the use of pedestrians. But this rule of 
law, under the facts of this case, could not 
be so applied as to excuse defendant from 
the consequences of the affirmative negli- 
gent acts of which it stood convicted by 
the jury. Defendant was allowed an extraor- 
dinary use of the sidewalk for its private 
convenience. The court overruled the con- 
tention that Mr. Hutcherson was guilty of 
contributory negligence as a matter of law. 
The jury acquitted him of contributory 
negligence in that it found that he kept a 
proper lookout, and that he was not negli- 
gent in stepping into the oil. The jury 
could have inferred from the facts in evi- 
dence that the deceased at the time was 
keeping a lookout for cars that might pro- 
ceed to or from the station across the side- 
walk along which he was walking rather 
than for a more unusual danger caused by 
the negligence of defendant and which he 
might not have anticipated would probably 
exist. Judgment in favor of plaintiff was 
affirmed.—Service Refining Company, ap- 
pellant, v. Hutcherson, Exrx. Texas Court 
of Civil Appeals, Tenth Supreme Judicial 
District. April 6, 1944. 10 CCH NEGLIGENCE 
CAsEs 632. 


Strasburger, Price, Holland, Kelton & Miller, 


Dallas, Tex., Tom P. Scott, Waco, Tex., for 
appellant, 


Ricey & Sheehy, Waco, Tex., for appellee. 


SAFETY DEPOSIT VAULT-— 
ORDINARY CARE BY BANK 


(ILLINOIS) 
© Bailee’s liability 
Loss of money from box 

Hauck rented a safety deposit box, from 
the defendant bank, in the name of himself 
and his wife. He testified that he received 
two keys for the box, and on March 5, 
1941 placed $10,500 in the box, never took 
any of the money out, and when he visited 
the box on February 3, 1942, the money was 
gone, having been taken without his or his 
wife’s knowledge or consent. There was no 
evidence to indicate that the box was en- 
tered by physical violence. Since the bank 
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used that ordinary care and diligence re- 
quired of a bailee for hire in protecting the 
contents of plaintiff’s safety deposit box— 
the same care as it used to protect its own 
property, the court held that the verdict 
for the plaintiff was against the manifest 
weight of the evidence, and ordered a new 
trial—Hauck v. First National Bank of 
Highland Park, appellant. Illinois Appellate 
Court, Second District. April 27, 1944. 10 
CCH NEcLIGENcE Cases 714. 


Hall & Hulse, Waukegan, Ill., John W, Munro, 
for appellant. 

Decker & Doolen, Waukegan, IIll., Taylor, 
Miller, Busch & Boyden, Chicago, Ill., for ap- 
pellee. 


Who’s Who in This Issue 


GEORGE W. RILEY— 


After serving in the Navy during the first 
World War, Mr. Riley returned to com- 
plete his law course at Columbia Law 
School and was admitted to the New York 
Bar in January, 1921. He isa partner in the 
firm of Oeland & Kuhn, New York City, 
and is engaged in trial and appellate practice, 
a considerable part of which has been con- 
cerned with the law of life insurance. He 
is a member of the Association of the Bar 
of the City of New York and of the Insur- 
ance Trial Lawyers of New York City. His 
instructive article on the important subject 
of misrepresentation in the field of life in- 
surance begins on page 259. 


ARTHUR ROSENBLUM— 


Upon his graduation from Creighton Uni- 
versity (Jesuit) College of Law in 1912, Mr. 
Rosenblum entered the law offices of Mc- 
Gilton, Gaines & Smith in Omaha where he 
remained for seven years. He was Deputy 
County (District) Attorney for Douglas 
County, Nebraska, from 1919 to 1923, and 
Special Deputy Prosecutor for the City of 
Los Angeles, California, from 1927 to 1930, 
when he resigned to enter general practice. 
Since 1933, he has specialized in life, health 
and accident insurance law; he has addressed 
many of the life insurance groups in Cali- 
fornia; and he has contributed a number 
of articles to bar journals and insurance 
magazines. He is a member of the Nebraska, 
Los Angeles County, and American Bar 
Associations, and of the Bar of the United 
States Supreme Court. The first part of 
his thought-provoking discussion of rein- 
statement begins on page 270. The conclud- 
ing part will appear soon in the JOURNAL. 
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» Telegraph, telephone, teletype and fast mail pour a 
steady stream of current legal information into the edi- 
torial offices of Commerce Clearing House. Full texts 
of legislation proposed or enacted, decisions of the admin- 
istrative authorities and of the courts, opinions of attorney 
generals, rulings and regulations, reports of important 
bills on their way toward becoming law — all go to swell 
the stream into a veritable flood. 


» Dispatch combines with care as the raw materials are 
separated from each other, assayed, and routed to their 
proper destinations: the editorial departments having 
jurisdiction over them. Here they are analyzed—literally 
taken to pieces and evaluated. Combined in new patterns 
they reappear as data for new Service pages, as CCH 
Dispatches, as special reports — in a word, as answers to 
hosts of questions that will soon be propounded by hosts 
of persons as yet unaware of new developments affecting 
them. Proofread by meticulous eyes, the “copy” is 
rushed to the presses. Quickly the rolling rhythm of the 
pressroom picks up the beat, while bindery and compil- 
ing rooms swing into action and the runs approach 
completion. 


» In the mailing department, as batteries of typewriters 
sing their staccato song, specialized machinery and swift 
fingers complete the cycle by which the vital news of the 
day is transformed into efficient working tools and 
placed in the hands of subscribers all over the country. 
Commerce Clearing House loose leaf tax and business 
law reporting Services, by consistently meeting the spe- 
cific needs of business and professional specialists every- 
where, have established among them a recognized symbol. 
For them the initials CCH mean dependability and 


good will. 








